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REGULATION OF PUBLIC UTILITIES 
DURING THE DEPRESSION * 


Nee before in the quarter century of modern regulation 

of public utilities have economic conditions and business 
practices been a more important consideration to the lawyer who 
is concerned in any capacity with this field of law. The impact 
of the economic forces which flung themselves upon the country 
in the summer of 1929 has wrought profound changes for which 
judges, administrative officers, and lawyers must give legal ex- 
pression. Every important issue in the field of public utility regu- 
lation, even “ settled ” doctrine of the Supreme Court, is being 
tested and reéxamined in the light of these epochal economic 
movements. 

There are a number of reasons why this widespread general 
depression with its collapse of values, prices, and incomes, puts 
a special strain upon the institution of state control of business 
embodied in utility regulation. In no other field does the gov- 
ernment seek to control prices; in no other industry is the govern- 
ment so definitely committed to the preservation of a measure of 
stability; in no other industry does the government seek to pro- 
tect the integrity and the earning power of securities; in no other 
industry is there such constant contact with government, and 
hence so close a political relationship; in no other industry is 


* The writer is indebted to Messrs. E. W. Morehouse and George C. Mathews 
of Madison, Wisconsin, for their criticism of this paper, and to Mr. Albert E. Blum 
of Madison, for statistical data. 
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there a more intimate contact with the everyday life of the ordi- 
nary members of the community. : 

It is my purpose in this article to describe some of the char- 
acteristics of the general business depression in which we are 
now mired which appear to me most directly to affect issues of 
public utility law, and then to analyze some of those legal issues 
in the light of this grave economic crisis and its aftermath of 
readjustment. 

There are two distinct and yet interrelated situations to be 
considered. First, there are questions immediate to the depres- 
sion itself, the product of acute economic distress and distortion 
of normal relationships. These are assumed to be temporary but 
they are none the less pressing because of that fact. Second, there 
are the long-range problems of adjustment to a new level of prices 
and values —a situation concurrent with the depression, but 
which will persist after the acute stage of the cycle is ended. 

With respect te certain characteristics of this depression there 
seems to be general agreement among competent observers. It 
has now become apparent that this is a general depression more 
severe than any other this country has ever experienced and one 
of the most desperate crises in the history of capitalism; that we 
are in truth in an “emergency more serious than war ”.* And 
further, it appears clear that even aside from the gravity and 
acuteness of the present situation we are in a “ different economic 
era ” and on a “ changed economic level” than that which existed 
prior to the summer of 1929.” Our analysis of the various issues 
of public utility regulation is predicated upon these observations. 


Prices and the Depression 


To the lawyer who has professional responsibility in the field 
of utility regulation, whether as practitioner or public official, 
the violent and in some respects unprecedented movements of 
prices since 1929 is a fact of special import. Obviously, in a field 
of law where attention is concentrated upon the control of prices 


1 See Mr. Justice Brandeis, dissenting, in New State Ice Co. v. Liebman, 285 
U. S. 262, 307 (1932). President Hoover has also likened the emergency to war. 
See U. S. Daily, May 14, 1932, at 495. 

2 See Chief Justice Hughes in Atchison, T. & S. F. Ry. v. United States, 284 
U. S. 248, 261, 262 (1932). 
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for commodities and services such a drastic and spectacular de- 
velopment is a source of concern. Furthermore, since utility 
regulation has been preoccupied with the concept of “ value ”’, the 
catastrophic melting away of values which has driven the business 
world into despair in recent months must be considered in its re- 
lation to public utility law. 

The long-term course of prices, the recurrent rises and falls in 
the past one hundred fifty years, should be noted. There have 
been three major periods of rising prices with peaks in 1812, in 
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1816, and 1920, followed by periods of general price declines 
reaching their low points in the 40’s, the 9o’s, and during the 
present depression. Concurrently with these major price move- 
ments of all prices there are constant fluctuations in the prices of 
particular commodities. That is, in the process of price declines 
there is the greatest unevenness. This has been true during the 
present major price movement. 

It is of the utmost significance that these declines in prices of 
particular commodities are not uniform as between different 
classes of commodities. If on a particular day all prices declined 
even as much as fifty per cent, only minor difficulties would result 
by reason of that fact. Under our present economic system the 
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volume of employment and of business activity is not concerned 
with the particular level of prices but with relationships of prices 
which permit of a profit margin, and therefore, of continued busi- 
ness activity. The breaking open of relationships between differ- 
ent prices which had therefore remained relatively stable, or had | 
moved relatively slowly, changes all of this. While these price 
adjustments, up and down, of course take place continually dur-— 
ing a period of so-called “ good times ”, they do so very slowly 
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and are usually of minor extent compared with the drastic changes 
since 1929. 

This unevenness of price changes and consequent lack of bal- 
ance between prices is simply another way of saying that some 
prices are less flexible than others. The prices which have 
not followed the general trend since 1929 or which have 
changed very slowly may be described as “ inflexible ” or “ rigid ” 
prices. 

Of all such rigid prices, charges for utility services and com- 
modities constitute the most conspicuous and important classes. 
Fixed by law and protected, though to varying degrees, from the 
effects of competition to which other prices are subjected, utility 
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rates have declined but little since the drastic drop in other prices 
began in 1929.* This central fact must be kept constantly in 
mind in considering the pressing legal problems connected with 
the regulation of public utility rates in this depression. But the 
economic significance of the rigidity of prices must be explored 
before the legal issues will be clear. 

It appears to be the opinion of reputable economists and busi- 
ness men that inflexible or rigid prices in the price structure con- 
stitute a major barrier to recovery.* If the price of some standard 


8 Average of utility price indices, 1915 = 100. 
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sion; American Tel. and Tel. Annual Reports; Transit Journal; Moopy’s Invest- 
MENT MANUALS. 

4 See, e.g., Bank Letter, National City Bank of New York, Nov., 1932, p. 163; 
id., Jan., 1933, PP. 1, 2, 3, 14; Statement, Ogden C. Mills, Secretary of the Treasury, 
N. Y. Times, Jan. 23, 1933, at 1; Testimony of Professors F. C. Mills, Frank A. 
Fetter, Jacob Viner, and Edwin R. A. Seligman, Jn re Wisconsin Tel. Co., Docket 
No. 2-U-35, Wis. Pub. Serv. Comm., June 30, 1932, transcript p. 1160 et seq., 
Pp. 1196 et seq., p. 1279 et seg. See also the petition filed with the Interstate Com- 
merce Commission by National Lumber Manufacturers Ass’n, National Coal Ass’n, 
et al., urging that unless freight rates are reduced they will constitute a “ barrier to 
a revival in trade”. U.S. Daily, Jan. 26, 1933, at 2053. 

The same difficulty has arisen under the continental cartel system. See Mahr, 
Monopolistische Preispolitik in der Depression (1932) 35 WELTWIRTSCHAFTLICHES 
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essential commodity or service, such as electricity, gas, or tele- 
phone service, remains at its pre-depression level while the prices 
of other commodities, such as wheat or flour, cotton or textiles, 
have drastically declined, and if in the same time the income of 
consumers has likewise severely declined, then a larger propor- 
tion of the community’s curtailed spending power goes to those 
essentials with unchanged prices than was the case before the 
depression. Proportionately less of the community’s spending 
power is available for wheat and flour, cotton and textiles, than 
for gas, electricity, and telephone service. And since commodities 
carrying rigid prices —such as electricity and gas — enter into 
the cost of production of flour and textiles, the production costs 
of millers and textile manufacturers tend to stay up at a time 
when the sale prices of flour and textiles have fallen drastically 
with the general price level. A business man who cannot reduce 
his operating costs in line with the decline in the sale prices of 
his products contracts his operations or suspends entirely. This 
brings on the series of consequences so familiar to all, of unem- 
ployment, loss of purchasing power, further price declines, bank 
failures, and the whole circle of disasters of a depression. When 
the business man’s profit margin disappears, industrial activity 
slows up or ceases; when there is a reasonable likelihood of a 
margin over costs for profit, industrial activities resume. Rigid 
prices are one of the factors in maintaining “ dislocated price 
levels ” which a noted business man, Colonel Leonard P. Ayres, 
has recently stated “paralyze business” and constitute “the 
great fundamental problem of this troubled period ”’.° 

Although the utility operator is not compelled.by the economic 
pressure of direct competition to reduce his prices to conform to 
the general level of a free market (except in a small part of his 
field) ,° there are limitations inherent in his business which make 
such an adjustment much more difficult than for the ordinary 


Arcuiv 386, 418. I am indebted to Professor Frank A. Fetter of Princeton Uni- 
versity for this reference. 

5 Where This Depression Differs, Springfield Republican, Dec. 15, 1932, at 6. 

6 There is always the competition of substitutes, such as kerosene lamps for 
electric lights. The competition of private plants is only important as applied to 
industrial or large commercial use. For an interesting current instance, see Power 
Portent (Feb. 1, 1933) Bustness WEEK 7. Direct competition, even by publicly 
owned plants, is generally contrary to the prevailing policy. 
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manufacturer or retailer of processed goods. The utility indus- 
tries require a high ratio of fixed investment per dollar of revenue, 
far higher than in almost any manufacturing or retail business. 
For example, in the electric industry this capital turnover ratio, 
as the economist calls it, is often as high as 5 to 1; that is, it re- 
quires $5 of fixed investment to produce an annual gross revenue 
of $1. Inevitably, the fixed charges in the way of interest on bonds 
are higher in proportion to other costs in the utility business than 
in those businesses where the major investment is in materials 
which are turned over rapidly. When revenues fall, the propor- 
tion of fixed charges in the revenue dollar goes up.” The de- 
mands, actual and anticipated, for expansion of facilities during 
the boom years led railroads, electric, gas, and telephone utilities 
to invest heavily in fixed plant, raising the necessary capital in 
considerable measure by bond issues carrying fixed interest obli- 
gations. So it happens that this economic characteristic of the 
utility business of rigid costs of capital in a high ratio to all costs 
makes a reduction of their costs and hence of their rates to the 
public more difficult than in many other industries. On the other 
hand, it should be pointed out that the demand for utility services, 
notably for domestic use, is exceedingly stable when compared 
with almost any other product because it has become so essential 
to our present standards of iiving. It was only after most other 
businesses had suffered drastic losses for two years that utility 
revenues showed more than a slight decline; * some utilities actu- 
ally increased their net income during that period. 


Incomes and the Depression 


One further factual aspect of the depression, the decline in 
personal and corporate income, must be noted before we turn 
to a consideration of the law applicable to these economic and 
social states of fact. 

The detail is not essential for our purpose. It is common heoet: 


7 This ratio increases as volume falls and redundant capital appears. 

8 Thus, the reports for 1932 of ten representative gas and electric utilities operat- 
ing in Wisconsin show a decline in gross revenues of slightly less than 8 per cent 
under 1931. Total revenues in 1931 of all electric, gas, telephone, water, electric 
railway, and bus utilities in Wisconsin were less than 4 per cent under the 1930 
figures, the highest ever attained. 
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edge that the decline since 1929 has been drastic, though the ex- 
tent of the drop as reflected in the figures is difficult to compre- 
hend. Although 1930 was a “ bad year ” for corporate business, 
the report of the Federal Bureau of Internal Revenue shows that 
in 1931 the aggregate net income for all corporations dropped 
45 per cent under 1930. Corporations as a group in 1931 showed 
aggregate deficits twice as large as aggregate net income. In- 
dividual net incomes show a similar trend throughout the nation. 
Even compared with the “ bad year ” of 1930 the Bureau of In- 
ternal Revenue’s annual preliminary report on income statistics 
for 1931 shows that individual incomes declined 23 per cent un- 
der 1930, and the tax liability declined 49 per cent.’ Income of 
the farming population, factory payroll, and employment figures 
reveal an even more startling situation.*® 

No system of legal regulation of the prices of essential com- 
modities and services can wholly ignore such a contraction in the 
spending capacity of the consumers who pay for such commodities 
and services, nor in the prices and values of all other products 
and services. 


LEGAL SIGNIFICANCE IN UTILITY REGULATION OF PRICE 
MOVEMENTS AND INCOME DEFLATION 


Regulation of utility prices does not presuppose adjustments 
upward or downward with each minor fluctuation in the price 
level. The impracticability of such a procedure is evident. But 
for changes in the whole economic level, such as that which began 
in 1929, regulation has developed certain legal devices which are 
apparently designed to effect the adjustment to “ a new economic 
level”. These are, principally, the legal and constitutional 


® See U. S. Daily, Dec. 28, 1932, at 1893; id., Dec. 23, 1932, at 1879. In- 
dustrial profits in the United States have declined 95 per cent in 1932 compared 
with 1931 according to a compilation made by the National City Bank of New 
York covering 205 companies in varied lines. See (1932) 135 CoMM. AND Fin. 
CHRON. 3594. 

10 The National Bureau of Economic Research estimates that the national gross 
value of agricultural products for 1932 is $5,240,000,000, which is $2,'700,000,000 less 
than the corresponding income figure of the depression of 1921-22. With 1926 = 
100, the index of factory employment in the United States as of November, 1932 
stood at 59.4, compared with 67.1 for November, 1931 and 77.9 for November, 1930. 
Payrolls stood at 38.6, 52.5, and 69.6 for the same dates. Indices are from the 
United States Bureau of Labor Statistics. 
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concepts described usually as the rate base, value of service, and 
rate of return. 


The Rate Base 


“Tt is well established that values of utility properties fluctu- 
ate,” wrote Mr. Justice Butler in McCardle v. Indianapolis Water 
Co. in 1926, during a period of high prices, “and that owners must 
bear the decline and are entitled to the increase.” ** These fluc- . 
tuations in value with the major swings of the price level are to be 
given effect through the medium of the rule that the rate base shall 
be present value, not cost or capitalization, and that in determin- | 
ing value consideration must be given — dominant consideration, 
perhaps, where the price curve has leveled out —to the cost of 
reproducing the property at current prices. 

It was this technique for adjusting rates to a lower level of 
prices that the Supreme Court had in mind when Smyth v. Ames 
was decided. The railroads had been expanding rapidly in the 
periods of intense business activity between the close of the Civil 
War and the panic of 1884, and then again between the close of 
that panic and the panic of 1893. Securities had been issued 
against this property. The depression of 1893 brought on a dras- 
tic drop in all prices. The staple farm products of Nebraska suf- 
fered but railroad rates in that state remained at the old level. A 
rate reduction was ordered by the legislature, and the validity of 
this statute came before the Court for adjudication. The evidence 
showed that the present cost of reproducing the railroads was 
far below their reported cost, and in many instances even below 
the bonded indebtedness. Counsel for the state, William Jennings 
Bryan, urged that the railroads’ claim to a return on the invest- 
ment was based upon the theory that railroads were to be singled 
out for protection against the collapse of values which had affected 
everyone in Nebraska and in most other parts of the nation as 
well.* Responding to this line of argument the Supreme Court, 
in effect, assured the Nebraska farmers that their railroad rates 
could not be frozen at levels determined by pre-panic costs or 
capitalization, but that flexibility would be given by the applica- 
tion of the rule of fair present value.** 


11 272 U.S. 400, 410 (1926). 12 169 U. S. 466 (1898). 18 Td. at 489. 
14 Jd. at 544, 545. The particular rates were held confiscatory. 
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Is this the way out of the present problem of rigid utility rates? 
It seems reasonably clear that the present-day cost of construc- 
tion of most so-called “local” utilities would be considerably 
under the original cost of those utilities which were largely 
constructed during the period of high prices. Furthermore, 
extensive replacements were made during that period so that 
even in the case of long established properties it is now true 
that the “spot” cost of reproduction is lower than actual in- 
vestment. 

If we may assume that the present low level of prices will 
persist for some years to come, a rigid application of the doctrine 
of the /ndianapolis Water case might, in theory, be the solvent to 
this problem of rigidity of prices. Consumers would be entitled 
to rate reductions, bringing rates regarded as reasonable in 1928 
down to a figure more in line with 1933 prices of other commodi- 
ties, through the deflation of the rate base. 

The difficulties of such a procedure, however, are many. A 
present-day appraisal of every: public utility property would be 
necessary. Such an undertaking would involve the expenditure of 
millions of dollars (to be paid out of taxes and rates when least 
well afforded), and would require months and even years for 
completion. In these matters time is important, if not indeed of 
the essence. While such an interminable inquiry is going its 
tedious way before the commissions and in the courts, rates 
—so far as regulation could affect them — remain at their pre- 
depression levels. The difficulty of securing adequate current 
price data at a time when purchases of construction materials 
are negligible or non-existent will tend to the use of older data, 
and thus obscure to a considerable measure the actual reduction 
in material costs. Reliable labor costs reflecting actual practice 
are difficult to obtain. If the Indianapolis Water case were ap- 
plied as literally today to some utilities as those same utilities 
urged a few years ago, it might destroy the credit of the industry 
or even lead to insolvency —an eventuality which might cost 
the consumers more than any possible reduction in rates would 
save them. But chiefly I question the wisdom of re-valuation 
because the determination of value is such a wasteful and eco- 
nomically irrelevant process, costly in money, in the energies of 
regulators and executives alike, productive of controversy, and 
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destructive of public confidence.** With an intuition and fore- 
sight born of wisdom, these hazards to consumers and investors 
were foretold a decade ago by Mr. Justice Brandeis in that classic 
of economic statesmanship, the dissenting opinion in the er 
western Bell case.*® 

On the other hand, if prudent investment, with its relative cer- 
tainty and ease of application, could constitutionally be taken as © 
the rate base through periods of high and low prices alike, how 
could the necessary flexibility in rates be achieved with a frozen 
or rigid rate base? Would it not follow that if the rate base. 
were fixed, to that extent rates would be inflexible, and to that 
extent undesirable? The fact that replacements of capital would 
be made at the lower level of prices would not for some years — 
offset the fixity of the rate base at another level. 

As a way out of this impasse in future depressions, would it 
not be feasible during a period of prosperity to permit a return 
in excess of a legal “ fair return”, such excess to be set aside in 
a definitely earmarked reserve, not to be made a part of free sur- 
plus and not available during “ good times ” for the payment of 
dividends to stockholders? When a depression appears, such re- - 
serve could be drawn upon to make drastic reductions in rates at . 
a time when rate reductions are especially desirable economically, 
and to maintain the credit position of the utility. Such a “de- 
pression reserve” for utilities would eliminate a recurrent infla- 
tion and deflation of the rate base and yet give the desired flexi- 
bility to utility rates. Such a plan would seem to present no 
insurmountable legal difficulties, although legislation might be 
necessary.*’ 


Overbuilding and Excess Capacity 


The decade prior to the onset of the depression in 1929, with 
the exception of interludes of brief slumps, was a period of in- 
tense business activity, characterized by the rapid expansion of 
all facilities of production. Not the least among them was that of 


15 See FRANKFURTER, THE PuBLIC AND Its GOVERNMENT (1930) 106. 

16 Southwestern Bell Tel. Co. v. Public Serv. Comm., 262 U. S. 276, 289, 302, 
303 (1923). 

17 The economic difficulties in the way of this proposal are impressive, though 
none of them seem to us insurmountable. 
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the public utilities. The growth of fixed capital of the electric 
industry in that period is without parallel in industrial history. 
Telephone facilities were increased with almost incredible rapid- 
ity. A similar development took place in other public utilities, 
such as the railroads and the natural gas companies. 

Some of this expansion was plainly injudicious, if not fool- 
hardy, judged by the contemporaneous standards of the wiser 
heads among the public utility operators. Costly transmission 
lines were constructed not only far in advance of existing needs 
for the service but sometimes without any satisfactory evidence 
that a demand would arise within the predictable future. Natu- 
ral gas projects were rushed through without adequate considera- 
tion of the market or a thorough study of the cost. Telephone 
spare capacity was provided for years in advance. In some in- 
stances an exceedingly high grade of service, with correspondingly 
high costs, was provided where the income of the community, its 
standards of living, and the character of its needs for telephonic 
service could not justify the expenditures. Poorly conceived and 
even fly-by-night holding companies were prompted chiefly by a 
desire to produce securities which bankers could sell through their 
far-flung organizations for the merchandising of securities. These 
factors, and others, resulted in many instances of uneconomic 
extensions of public utility facilities. 

But only a minor part of the remarkable expansion and in- 
crease in the public utility fixed capital of the country during the 
decade prior to 1929 is accounted for by plainly extravagant and 
wasteful construction. The rapid expansion of all business and 
the intense industrial activity of the country produced a genuine, 
even insistent, demand for more electric, gas, and telephone serv- 
ice. Factories and mines were opened at new points requiring the 
construction of costly transmission lines and substations. Com- 
munities grew beyond their former boundaries; new real estate 
subdivisions were opened and thousands of new homes con- 
structed; new business sections sprung up on the edges of large 
cities; intense business competition placed a tremendous burden 
upon existing toll facilities; all these insistently calling for in- 
creased facilities to keep up with the new demands. A higher 
standard of living brought utility service to urban homes which 
had never before enjoyed it, and pushed rural and village electri- 
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fication forward at an almost incredible pace. In some instances 
the expansion of facilities was ordered by public authorities where 
the public utility in question was slow in furnishing additional 
service. 

Then came the depression. Although the expansion of facili- 
ties among the public utilities continued for a year, the demand 
stopped almost at once. By that time capacity had been pro- 
vided considerably beyond existing “ boom ” needs. Then began 
a period of retrenchment in business. The factories and mines 
curtailed operations or closed entirely; the number of telephone 
users began to dwindle, the use of toll service was drastically 
curtailed. 

As a result the public utilities of the country have today a 
substantial excess capacity. Even if business were to resume 
tomorrow at the 1929 level, the physical facilities of the public 
utilities would still be in excess of those needed to meet the de- 
mands of industry and the general public. But everyone knows 
that there will be no such resumption tomorrow or perhaps for a 
good many years. The only question is how long it will be before 
industrial activity is again on anything resembling a normal basis, 
to say nothing of the intensity of 1929. 

Here is one of the fruits of the depression which will present 
a most delicate and difficult problem for legal regulation of these 
industries. There is no easy solution, no matter what theory 
of valuation one may prefer or the decisions may require. 

Four legal doctrines seem to be relevant: (1) That wasteful, 
injudicious, and improvident investments are not to be included 
in the rate base, or in any event are not entitled to a full return;. 
(2) that only property presently used and useful should form 
part of the base upon which return is computed; (3) that the ~ 
rate of return allowed includes a factor for risks of the business, | 
so that mistakes in judgment must be paid for by the investors; 
(4) that rates may not be so high as to be prohibitive and beyond 
the reasonable worth of the service. 

(1) Darnell v. Edwards ** illustrates the principle as to in- 
judicious and improvident investments. The Mississippi Rail- 
road Commission had entered an order reducing by about 50 


18 244 U. S. 564 (1917). 
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per cent the rates for the shipment of logs by a logging railroad. 
The company’s bill of complaint seeking an injunction against 
the enforcement of the order alleged that on the basis of the 
existing rates it was earning only 2 per cent on its investment, 
and that under the rates established by the Commission the 
railroad would have no return whatever above operating ex- 
penses. It appeared that the railroad was a new one, having 
operated but a short time before the Commission’s rate order 
was entered. At the beginning practically the entire business of 
the road was transporting logs from land owned by the railroad 
to a mill. The mill was destroyed by fire so that there was a 
heavy falling off of traffic on the road. 

The Court affirmed the refusal of the district court to enjoin 
the rates and made this significant comment: 


“ The evidence throws doubt upon the question whether the road, if 
built merely for the purpose of serving a timber country that is tributary 
to its present line, was not an extravagant venture. ... The circum- 
stance that a road may have been unwisely built, in a locality where 
there is not sufficient business to sustain it, may be taken into account. 

. And the nature and value of the service rendered by the company 
to the public are matters to be considered. 

“ In the case before us, if the earning nix of the railroad, present 
and prospective, really is as small as appellant claims, it may be doubted 
whether the road is worth what it cost.” ?° 


(2) That only property presently used and useful for the 
public service is to be included in the rate base has been the doc- 
trine of the Supreme Court since the first cases of this character 
arose.”° If the over-expansion resulted in the construction of 
facilities which are literally not presently in use, the case is an | 
easy one and the authorities seem entirely clear that such prop- 
erty is not entitled to a return. The mere fact that a utility 
owns title to property does not necessarily mean that the con- 
sumer must pay a return on that property. 


19 Jd. at 569, 570. 

20 See Smyth v. Ames, 169 U. S. 466, 546 (1898) ; San Diego Land and Town 
Co. v. National City, 174 U.S. 739, 757 (1899) ; San Diego Land and Town Co. v. 
Jasper, 189 U. S. 439, 442 (1903) ; Willcox v. Consolidated Gas Co., 212 U.S. 19, 41 
(1909) ; Minnesota Rate Cases, 230 U. S. 352, 434, 454, 458 (1913); Kansas City 
So. Ry. v. United States, 231 U. S. 423, 449 (1913) ; United Fuel Gas Co. v. Public 
Serv. Comm., 278 U. S. 322, 325 (1929). 
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But this is not the typical case. Ordinarily, the entire physical 


structure is actually in use but is not used to capacity. It would 


_ thus appear that the question may not be simply whether any par- 
ticular property should be excluded from the rate base because © 
not used and useful. A more realistic view is that the present - 
users of service should not be required to pay a return on a plant . 
intended for and capable of serving a substantially larger num- 
ber. This was the view taken by the Supreme Court of the 
United States in its only decision directly upon the point. 

In San Diego Land and Town Co. v. Jasper * a county board 
of supervisors, acting under statutory authorization, had fixed 
maximum rates for water being furnished by a public utility 
company. A bill was brought to enjoin enforcement of the rates 
on the ground that they were confiscatory. In determining the 
rates it appeared that the supervisors 


“ assumed that the amount of water available . . . was enough for a 
little over 6000 acres, . . . . Then they fixed the rates as if the company 
supplied this 6000 acres, although such was not the fact. Of course, the 
amount actually received for the water actually furnished was corre- 
spondingly less than the receipts as estimated by the supervisors upon 
their assumption. . . . the result of this mode of estimate might be that 
the appellant did not get six per cent on the total value of its plant ”’.?* 


The manner in which the Court, through Mr. Justice Holmes, 
disposed of this point has present-day pertinence. 


“ Tf a plant is built, as probably this was, for a larger area than it finds 
itself able to supply, or, apart from that, if it does not, as yet, have the 
customers contemplated, neither justice nor the Constitution requires 
that, say, two-thirds of the contemplated number should pay a full re- 
’ turn. The only ground for such a claim is the statute taken strictly 
according to its letter. . 

“ The statute of California no doubt was contemplating the case of 
waterworks fully occupied within the area which they intended to sup- 
ply. It hardly can have meant that a system constructed for six thou- 
sand acres should have a full return upon its value from five hundred, 
if those were all that it supplied. At all events we will not be the first to 
say so. If necessary to avoid that result we should assume that only 
a proportionate part of the system was actually used and useful within 
the meaning of the statute. . . . If the original company embarked upon 


21 189 U.S. 439 (1903). 22 Td. at 446. 
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a great speculation which has not turned out as expected, more modest 
valuations are a result to which it must make up its mind.” ** 


(3) It has often been said that to prevent confiscation the rate 
of return should be sufficient to compensate for the risks of the 
business, and differentiations in risks as between different types 
of utility businesses, or utilities located in different kinds of 
communities, have been given consideration.** Is a general de- 
pression which so reduces the demand for a utility’s services 
as to leave an abnormal and unnecessary margin of excess ca- 
pacity one of the risks for which a utility is compensated in the 
rate of return? Are the mistakes of judgment by the management 
with respect to its expansion program and heavy investments 
in the expectation of continued business activity and expansion 
one of the risks for which the utility is compensated in the rate 
of return? For unregulated industry these mistakes of judg- 
ment are, of course, part of the accepted risks of business, 
perhaps the principal risk, even though the mistake is one which 
no amount of planning or ordinary foresight could prevent. 

(4) I have suggested that the “ value of service” doctrine 
may be relevant in this situation. Not infrequent in the ex- 
perience of regulatory commissions in these days are instances 
in which a telephone exchange in a rural community, for ex- 
ample, which was built for a thousand users now has only six 
hundred on the line. The cost of rendering the service to these 
six hundred subscribers is not substantially less than the expense 
of rendering service to the thousand, but of course, the revenue 
has been cut to perhaps one-third of the amount formerly de- 
rived. On any basis of valuation one may choose the existing 
revenues are clearly confiscatory. From this, however, it by 
no means follows that an increase in the rates charged to the 
remaining subscribers is the company’s right, or even that the 
Commission has power to order such an increase. To require 
six hundred subscribers to pay the cost of serving a plant built 
to serve one thousand might require the charging of exorbitant 
and prohibitive rates, and in excess of the reasonable value of _ 
such service. 


28 Td. at 446-47. 
24 See Willcox v. Consolidated Gas Co., 212 U. S. 19, 48, 49 (1909). 
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“Value of the Service” 


Even where the applicable rate base is fixed upon a level of 
prices distinctly higher than that currently prevailing, whether 
because of the time lag in preparing new appraisals or because 
of the adoption of prudent investment as the rate base, there 
is a limitation upon rates which will prevent their being frozen 
at a level too far out of line with other prices. I refer to the 
familiar doctrine of the Supreme Court that rates may not ex- 
ceed what “ the services rendered . . . are reasonably worth.” *° 

Little attention has been given to this maximum limitation 
upon rates in recent years. One commentator has even urged, 
in effect, that there is no such principle.2* Nothing in the de- 
cisions of the United States Supreme Court indicates that that 
Court has departed from this tenet, and in one case decided a few 

months ago the Supreme Judicial Court of Maine applied the 
doctrine in unqualified terms.” 

How is the value of any public utility service to be ea 
What objective criteria are there for a commission to follow 
in giving effect to this limitation upon rates? Obviously, no 
general rule can be laid down to cover all situations. Where the 
customer has an alternative in the way of a substitute service 
and he continues to take the utility service instead of adopting 
the substitute or erecting his own plant, the objective evidence 
would seem fairly satisfactory that the value of the utility’s 
service is in excess of the rates. But in the domestic field, where. 
there are no genuine alternatives, to apply such a test would be 
to nullify the principle. 

25 Smyth v. Ames, 169 U. S. 466, 547 (1898). See also Covington & Lexington 
Turnpike Road Co. v. Sanford, 164 U. S. 578, 596 (1896); San Diego Land and 
Town Co. v. National City, 174 U.S. 739, 757 (i899) ; Illinois Cent. R. R. v. Inter- 
state Commerce Comm.., 206 U. S. 441, 463 (1907) ; Minnesota Rate Cases, 230 U. S. 

352, 454 (1913). 

26 Edgerton, Value of the Service as a Factor in Rate-Making (1919) 32 Harv. 
L. Rev. 516. See also editorial, Wisconsin Telephone Rates, N. Y. Times, July 8, 
1932, at 16; editorial (Aug. 1932) Nation’s BusINEss. 

27 Gay v. Damariscotta-Newcastle Water Co., 162 Atl. 264 (Me. 1932), follow- 
ing Hamilton v. Caribou Water, Light & Power Co., 121 Me. 422, 425-26, 120 Atl. 
611, 612 (1922), where the court said: “ If the rates established represent the maxi- 


mum reasonable value of the service to the consumer, it cannot be said that they 
are confiscatory as to the Company, whatever may be the result upon its returns.” 
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While the mere fact that an individual consumer is poor does 
not call for the application of the doctrine of “value of the 
service ”’, it is also true that there need not be a literal inability 
to pay the particular rate for a given service or commodity. 
The question is not whether the consumers are able to pay the 
rates by sacrificing everything else, but rather whether there is 
a reasonable choice between spending available income for the 
utility service at the existing rate or doing without the service 
and spending the money for another necessity. 

Suppose, as is generally true today, that there has been a 
substantial increase in the proportion of the average customer’s 
income which must go to pay for utility service, without any 
change in the quality or usefulness of that service. The pur- 
chasing power of the dollar having substantially increased since 
1929, and the income of consumers having declined drastically, 
it may well be that 1929 rates are in excess of the value of the 
service under these 1933 conditions. Evidence that domestic 
users of gas, electric, and telephone service in large numbers 
were drastically curtailing their use of these essential services, 
or eliminating them altogether, would certainly be relevant in 
determining whether the rates were in excess of what the services 
were reasonably worth. The consumption curve may prove a 
useful statistical measure of value of service in relation to the 
charge therefor.” 

In a time of depression and of violent changes in price level 
it may be expected that this regulatory principle first plainly 
enunciated by the Supreme Court during a depression would be 
given renewed vitality. 


28 Utility managements have long been faced with the “ value of service ” prin- 
ciple in fixing rates for competitive services such as industrial power. Some of their 
spokesmen have urged that commissions should regulate rates, not profits; that is, 
abandon the cost basis in favor of a “ value of service” measure. They do not 
apply this doctrine to domestic business in the depression, however, upon the as- 
sumption that the demand today is not elastic and would not be affected by lowered 
rates. See Cabot, Rate Making and Rate Regulation (Oct. 11, 1932) 57 A. B. A. 
Rep.; Nash, Utility Rates at the Crossroads (1933) 11 P. U. FortnicHTLy 79, 88. 
This assumption may not be in accordance with the fact. Data collected by the 
Wisconsin Public Service Commission covering rate reductions put in effect by a 
group of telephone utilities give contrary indications. 


| 

{ 

> 

7 

| 

; 

q 

; . 
i 


PUBLIC UTILITIES DURING THE DEPRESSION 763 


Rate of Return 


It is common practice in the trial of rate cases for counsel to 
submit opinion testimony on fair rate of return. The witness 
will customarily be a banker who qualifies as an expert by reason | 
of considerable experience in the underwriting or sale of public 
utility securities. He will be asked to state what in his opinion 
will be the rate of return necessary to attract new capital into the 
kind of business in question in that locality, and often the ques- 
tion is put on the hypothesis that the existing utility under in- 
vestigation or in litigation is to be reconstructed. Without sup-- 
porting data such witnesses will then express the opinion that 
7 or 7% or 8 or some other per cent return is necessary. 

In other words, the usual proof on rate of return has been 
opinions as to what the present cost of money would be. Ina 
time of depression the cost of money mounts to extraordinary . 
heights, although money rates and pure interest may be rela-. 
tively low. When the money market is in a state of panic and 
it is almost impossible to secure capital in substantial sums for 
any commercial venture, what money can be secured must. 
usually be paid for at a high rate.”® If this criterion of the cost. 
of attracting capital, either on the hypothesis of the total recon- 
struction of the property or on the hypothesis of attracting large - 
amounts of capital into the business, is the proper standard,. 
the rate of return in a time of depression would be even higher 
than in a time of prosperity. 

But there is another standard for determining fair rate of 
return, which seems to be directed to a period such as the 
present. The basis for the standard, foreshadowed in a much 
earlier case,*° is to be found in the frequently quoted pro- 
nouncement on rate of return contained in Bluefield Water 


29 See testimony of Mr. Allen G. Hoyt, Vice-President of the National City 
Bank of New York, in Illinois Bell Tel. Co. v. Gilbert, U. S. Dist. Ct., N. D. IIL, 
Equity No. 3746, Abstract of Record, vol. I, p. 159. 

80 “ Much of the capital was invested between twenty and thirty years ago, and 
to be able still to realize 6 per cent upon the money originally invested is more. 
than most people are able to accomplish in any ordinary investment, and more 
than is necessary in order to give just compensation for property at the time it was 
used for the public purpose originally intended.” Stanislaus County v. San 
Joaquin & King’s River Canal & Irrigation Co., 192 U. S. 201, 216 (1904). 
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Works v. Public Service Comm." The Court, through Mr. 
Justice Butler, said: 


“ A public utility is entitled to such rates as will permit it to earn a 
return on the value of the property which it employs for the convenience 
of the public equal to that generally being made at the same time and 
in the same general part of the country on investments in other business 
undertakings which are attended by corresponding risks and uncertain- 
ties; but it has no constitutional right to profits such as are realized or 
anticipated in highly profitable enterprises or speculative ventures. The 
return should be reasonably sufficient to assure confidence in the financial 
soundness of the utility and should be adequate, under efficient and 
economical management, to maintain and support its credit and enable 
it to raise the money necessary for the proper discharge of its public 
duties. A rate of return may be reasonable at one time and become too 
high or too low by changes affecting opportunities for investment, the 
money market and business conditions generally.” ** 


It is common knowledge that during the period since 1929, and 
most critically during the year 1932, businesses generally have 
been earning little or no return and that many of them have been 
steadily accumulating enormous current deficits.**. Is this fact 
to be given consideration in determining what a fair return should 
be for a public utility at such a time as this? Is it proper for a 
commission to consider the general economic stagnation and the 
failure of business generally to earn a return as part of the ad- 
monition in the Bluefield case? If such is the proper construction 
of the Supreme Court’s language, instead of utilities being entitled 
to a higher rate of return in the midst of a panic and in the face 
of depressed business conditions, they may be entitled to a much 
lower return than that which has been allowed in relatively nor- 
mal times. Such a standard clashes head-on with the test of the 
cost of securing money on the hypothesis that the plant is to be 
reproduced, or even with the test of the historical cost of money. 
If this construction is correct, in effect the Supreme Court has said 
that at a time when the whole country is suffering from intense 
economic distress the public utilities must bear part of the loss 
by way of a reduced return. 

Such a construction of the requirements of rate of return in a 
time of general business catastrophe was adopted by the Wis- 


81 262 U. S. 679 (1923). 33 See p. 752, supra. 
82 Jd. at 692-93 (italics inserted). 
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consin Public Service Commission in an ordér entered June 30, 
1932, in which the rates for telephone service charged by a state- 
wide company were reduced.** For the purpose of determining 
the income being earned by business generally in Wisconsin and 
the country generally the testimony of experts in the state de- 
partments and of noted economists was sought and submitted 
for the record in open hearings. The commission stated: 


“‘ When business generally is at as low an ebb of activity and profitable- 
ness as it is at this hour — perhaps lower than at any other time in the 
history of modern industry and finance — it is inevitable that the re- 
spondent Telephone Company (deriving its revenues from this harassed © 
business and the community dependent upon business), must be content 
with a more moderate return than is its due in times of normal or more-_ 
nearly normal business conditions.” ** 


The equity of this result is defended by the country’s ablest utility 
commissioner in a recent opinion. “ It hardly seems fair ”’, wrote 
Chairman Maltbie for a majority of the New York commission, 
“that rates should be fixed in the midst of a depression . . . in- 
order that a company may earn a rate of return which would be 


fair and reasonable under normal conditions. ... The funda- 
mental question is . . . how far utilities should be called upon to 
bear their share of the general burden which presses so hard upon 
everyone. . . .” °° Similar views have been expressed by other 
state commissions.** 

The cost of attracting capital as a measure of fair return loses 
much of its value unless there is need for capital in the utility in 
question.** At the present time many, if not most, public utili- 
ties, notably electric and telephone companies, have considerable 


84 In re Wisconsin Tel. Co., P. U. R. 1932D 173 (Wis.). The order was tem- 
porarily enjoined. An appeal from the court’s order is pending before the United 
States Supreme Court. Public Service Comm. v. Wisconsin Tel. Co., Oct. Term 
1932, No. 517. 

85 P.U. R. 1932D, at 174. 

86 In re Yonkers R. R., N. Y. Pub. Serv. Comm., No. 6364, Oct. 31, 1932. 

87 See, e.g., Re Sietuck) Temi L. & P. Co., P. U. R. 1932E 386, 392 
(Tenn.) ; In re Chesapeake & Potomac Tel. Co., P. U. R. of D. C., Order 1072, Sept. 
15, 1932; In re Northwestern Elec. Co., P. U. Comm’r of Oregon, Order 2050, Aug. 
27, 1932; In re West Coast Tel. Co., Dept. Public Works of Wash., decided July 22, 
1932; In re Rates for Electrical Energy, Okla. Corp. Comm. Order 6141, decided 
Jan. 18, 1933. 

88 See Swidler, Utility Rate-Making in the Depression (1932) 8 J. oF sce AND 
Pus. Uri. Econ. 351. 
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excess capacity available. This means that these companies will 
not be under the necessity of attracting large amounts of new 
capital unless they have substantial maturities to refund. Un- 
der these conditions it is not realistic to lean heavily on the cost 
of attracting capital which will not have to be raised. 

Judicial authority is developing in support of the view that a 
low rate of return may be reasonable under the acute economic 
conditions now prevalent. The first decision to this effect in the 
present depression was that of the Federal District Court for the 
Southern District of Indiana, three judges sitting, in Indianapolis 
Water Co. v. McCardle.*® The court denied an application for a 
temporary injunction against the enforcement of an order of the 
Indiana commission reducing the rates of the Indianapolis Water 
Company. The Supreme Court of the United States had in 1926, 
at a time of general business prosperity, determined that the mini- 
mum fair rate of return for this very utility property was 7)4 per 
cent.*° In 1932 the district court held that a 6 per cent return 
on the same utility was not confiscatory “ under present condi- 
tions ”. While there is no discussion in the court’s findings of 
what factors in the present conditions the court had in mind, it is 
apparent from the record that it was of the opinion that the dif- 
ference between the 714 per cent approved in 1926 and the 6 per 
cent allowed in 1932 could be accounted for by the difference in 
business and economic conditions existing at those two dates. 

A three judge federal court in the northern district of Illinois 
reached the conclusion in Kankakee Water Co. v. Gilbert ** that . 
even a 5.17 per cent return is not confiscatory in the light of ex- 
isting conditions. Upon the figures advanced in the company’s 
affidavits a much lower percentage return was produced. The 
court’s findings of fact contains this significant statement: 


“Under the existing generally depressed industrial and financial con- 
ditions, indicating a greatly abnormal condition both generally and 
locally, all of which appears in the record, we are not warranted in find- 
ing that the probable return of 5.17% upon the valuation as aforesaid 
furnished by the commission’s prescribed rates is confiscatory. In this 
connection we have considered the evidence of present return in in- 

89 Decided July 21, 1932, not yet reported. 

40 McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926). 

41 Decided January 9, 1933, not yet reported. 
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dustrial enterprises of other character and that of similar utility com- 
panies as well as the fact that plaintiff makes no claim and furnishes no 
evidence that new capital is at present needed in its business.” 


The argument against reducing the rate of return in a period 
of business depression has been stated vigorously by utility repre- 
sentatives and by some commissions. One group urges that to 
bring the utilities down to “ insolvency levels ” would be to harm 
an important branch of industry without benefiting anyone and 
that thereby the last refuge for the investor would be swept 
away.*? 

An argument which goes more deeply into the basic principles 
of regulation is that ably presented by counsel in the course of the 
Wisconsin Telephone case heretofore referred to. It was there 
urged that inasmuch as the utilities were not permitted to earn - 
large returns in times of prosperity, in times of depression their re- 
turn should not be cut. It was said that since the utilities did not 
share in the feast of prosperity, they should not be forced to bear. 
the burdens of the famine of depression. 

The assumption has been general, in agreement with this argu- 
ment, that public utilities did not earn generous returns in periods 
of prosperity when compared with those earned by unregulated 
business both in periods of depression and of prosperity. While 
no conclusive computations covering the point have been made, 
the investigations of Dr. S. H. Nerlove of the University of 
Chicago ** cast doubt upon the assumption. The field merits 
further inquiry by economists and statisticians. 

There is another line of reply to the “ feast and famine ” argu- 
ment. It is pointed out that utilities hardly felt the effects of 
deflation in the first two years of the depression, but that their 
immunity cannot be permitted to extend indefinitely. It is im- 
possible to single out any one class for an indefinite exemption 
from the rigors and losses of this unprecedented catastrophe and 
yet keep the economic fabric from disintegration. It might be 

42 See, e.g., editorial, Utilities Should not Be Forced to Insolvency Levels (July 
16, 1932) ExectricaL 74. 

43 A Decade of Corporate Income (1932). See also testimony of Prof. James C. 
Bonbright, Im re Wisconsin Tel. Co., Wis. Pub. Serv. Comm., Docket 2-U-35, 


transcript p. 1515 e¢ seg. But cf. Exhibit 33, prepared by Dr. Warren M. Persons 
and submitted in Jn re Wisconsin Gas & Elec. Co., Wis. Pub. Serv. Comm. Docket 


2-U-154, Sept. 15, 1932. 
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quite reasonable to protect the utilities against the famine if that 
famine lasted only a year or even two years, but when it begins 
to run into a still longer period, increasing all the while in severity, 
the point has lost its force. \Utilities, it is urged, must be prepared 
to take their place with others in the community. 

A utility’s existing fixed capital costs may have been incurred in | 
a period when interest rates were high, or it may be under the 
painful necessity, as many utilities are, of attempting to raise 
substantial amounts of capital, either for refunding ** or replace- 
ments, under the existing panic money conditions. To allow such 
a utility only that very low rate of return being earned by other 
comparable non-regulated industries would subject it to serious 
losses. Whether the cost of attracting capital should be the 
measure of a fair return in a period of depression and money 
panic, or whether the low earnings of other businesses dictates 
a very low rate of return for regulated utilities, is an issue which 
apparently the Supreme Court of the United States must decide 
in one of several cases on the way to that Court for decision. 


Procedure 


Of almost equal importance with questions of substantive law 
are the troublesome questions of developing a workable, expedi- 
tious, and yet constitutional procedure for carrying regulation 
through the acute crisis of the depression. : 

It is of the essence of successful public utility regulation at a 
time of economic distress and price maladjustment that whatever 
steps the state takes should be done promptly. Even when con- 
ditions are normal, proceedings to alter rates require an intolerable 
period of time. Such delays would defeat the entire purpose of 
regulation when price changes have occurred rapidly, whether up- 
ward or downward. Adjustments, if they are to be useful, must 
be available promptly. This is particularly true where the income 
of individuals has been drastically cut so that unless rates are re- 
duced many of them may be compelled to do without the service 
entirely. To such individuals the expedient of a bond pending 
final determination is cold comfort.** 

44 Bond maturities of electric utilities which must be refunded in 1933 are said 


to amount to $161,419,300. See (Jan. 7, 1933) Execrricat Wortp 27. 
45 See Louisville & N. R. R. v. Railroad Comm., 208 Fed. 35, 60 (M. D. Ala. 
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To meet the situation the expedient of an interlocutory order 
pending completion of an investigation has been quite frequently 
employed. The practice of the California Railroad Commission 
illustrates the principle. In a number of-recent cases that com- 
mission, on its own motion, has directed its staff to make a pre- 
liminary survey, based usually upon the company’s annual re- 
ports, which is then submitted at a hearing. If the commission 
finds that the testimony of its staff makes out a prima facie case 
for a rate reduction, it will issue an order on the company to show 
cause on a certain date why interim rates, lower than those pres- 
ently in effect, should not be ordered pending the completion of 
the investigation. On the return day the company has an op- 
portunity, by rebuttal testimony or otherwise, to show why the’ 
reduction indicated should not be made.“ 

There seems to be no constitutional difficulty to an interim or 
interlocutory order prior to the completion of an investigation, 
assuming that the record at the time the order was entered 
sustains the action taken.‘ The Supreme Court has held such 
procedure by the Interstate Commerce Commission to be unob- 
jectionable, using the following language: 


“ A hearing may be a full one, although the evidence introduced does 
not enable the tribunal to dispose of the issues completely or perma- 
nently; and although the tribunal is convinced, when entering the order 
thereon, that, upon further investigation, some changes in it will have 
to be made. To grant under such circumstances immediate relief, sub- 
ject to later readjustments, was no more a transfer of revenues pending a 
decision, than was the like action, in cases involving general increases in 
rates, a transfer of revenues from the pockets of the shippers to the 
treasury of the carriers. That the order is not obnoxious to the due proc- 


1913). That rate-payers are not given full protection by bonds for restitution is 
well known. A common situation is set out in the motion for restitution and ac- 
counting filed by the Attorney General of Missouri in Aetna Ins. Co. v. Hyde, 
Circuit Ct. Cole County, Missouri, No. 4566, Feb. Term 1931, arising out of 
Aetna Ins. Co. v. Hyde, 327 Mo. 115, 34 S. W.(2d) 85 (1930) and Aetna Ins. Co. 
v. Hyde, 34 F.(2d) 185 (W. D. Mo. 1929), aff'd, National Fire Ins. Co. v. Thomp- 
son, 281 U.S. 331 (1930). 

46 See, e.g., In re Southern Cal. Gas Co., Cal. R. R. Comm., decided Nov. 9, 
1932, now in litigation in the U. S. Dist. Ct., S. D. Cal., Equity No. Y 46 J. 

47 Failure to follow state statutory procedure raises no federal question. See 
United Fuel Gas Co. v. Railroad Comm., 278 U. S. 300, 310 (1929). Cf. Tri-State 
Tel. & Tel. v. Benson, P. U. R. 1933A 38, 41 (Minn.). 
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ess clause, because provisional, is clear. If this were not so, most 
temporary injunctions would violate the Constitution.” ** 


During the war period and the period immediately following 
the war, there occurred an upward price movement in labor and 
material which, as the first chart shows, was so sudden and so 
‘extreme that many utilities, unable to increase their rates as 
promptly as could many private businesses, were faced with ruin. 
This period produced a terrific strain on the system of government 
price control. Had valuations been required and the long, ex- 
tended processes of the usual rate case been insisted upon, many 
utilities would doubtless have gone into the hands of receivers dur- 
ing this period. But the system of regulation was found to be 
adaptable to this crisis. Rate increases were generally allowed 
throughout the country on very limited showings by utility com- 
panies, and in subsequent litigation contesting the validity of such 
increases the courts uniformly sustained these emergency meas- 
ures. In a number of states, statutes authorized the commission, 
when they found an emergency which threatened the business of 
the utility or the public interest, to alter or amend schedules, and 
these provisions were freely used to preserve the solvency of the 
utilities.*° 

During the World War the Wisconsin commission, acting under 
such a statute, found that the rapid increase in prices of materials 
and labor was an emergency and, without audit or appraisal, is- 
sued an order increasing rates. In La Crosse v. Railroad Comm.” 
the summary procedure employed, falling short of the technique 
used in a rate case decided in “ normal times ”’, was justified under 
the statute. In sustaining the order, the Wisconsin court said: 


#8 Akron, C. & Y. Ry. v. United States, 261 U. S. 184, 201 (1923). 
49 The Indiana statute is typical: ‘“‘The commission shall have power, when 
deemed by it necessary to prevent injury to the business or interests of the people 
or any public utility of this state in case of any emergency to be judged of by the 
commission, to temporarily alter, amend, or with the consent of the public utility 
concerned, suspend, any existing rates, schedules and order relating to or affecting 
any public utility or part of any public utility in this state. Such rates so made 
by the commission shall apply to one or more of the public utilities in this state or 
to any portion thereof as may be directed by the commission, and shall take effect 
at such time and remain in force for such length of time as may be prescribed by 
the commission.” Inp. ANN. Stat. (Burns, 1926) § 12795. 
50 172 Wis. 233, 178 N. W. 867 (1920). 
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“Tt is manifest that the commission is given power to act upon its own 
motion in a summary manner when it deems it necessary to protect the 
utility business or the interests of the people when they are threatened 
by emergency conditions of the nature contemplated by the statutes. 
When this statutory condition arises, the commission is to exercise its 
judgment in the matter, and its action is not to be overruled unless it 
appears that it exceeded its powers or that its acts result in unjustifiably 
imposing unreasonable or unjust discriminatory burdens on the people 
or the utility. The action of the commission under these powers is not 
therefore to be judged upon the same grounds nor tested by the same 
conditions as are the orders it may make in establishing permanent 
reasonable rates or ordering adequate service. . . . The provisions for 
emergency rates and services were evidently designed to empower the 
commission to alter and suspend rates, schedules, and orders under emer- 
gency conditions for immediate protection of the public utility business 
or the public interests during the time required by the commission 
to enable it to establish permanent rates and orders for adequate serv- 


If the requirements of full inquiry, including audits and ap- 
praisals, must be complied with, obviously the existing regulatory 
machinery is not adequate to meet the strains either of a drastic 
upturn in prices such as occurred at the time of the war and 
immediately thereafter, nor a drastic decline in prices and in 
incomes, such as has occurred in recent months. The courts 
which passed upon this problem during the period of rise in prices 
seemed all to agree that a complete investigation and a finding of 
value was not essential.°*? The present economic crisis raises the 
question whether a precipitous decline in prices and incomes is 
such an emergency as is contemplated by the statutes. If so, do 
they authorize a commission to follow a different procedure than is 
constitutionally requisite in the absence of a finding of emergency? 
While a considerable number of commission emergency orders 
have been issued during the present crisis, the only judicial de- 
cision on the point we have found is Indiana General Service Co. 


51 Td. at 237, 178 N. W. at 869. 

52 See, e.g., Chicago Rys. v. Chicago, 292 Ill. 190, 126 N. E. 585 (1920) ; Omaha 
& C. B. St. Ry. v. Nebraska State Ry. Comm., 103 Neb. 695, 173 N. W. 690 (1919) ; 
O’Brien v. Board of Pub. Util. Comm’rs, 92 N. J. L. 587, 106 Atl. 414 (1919) ; Musko- 
gee G. & E. Co. v. State, 81 Okla. 176, 186 Pac. 730 (1920) ; Bartelsville v. Corpora- 
tion Comm., 82 Okla. 199, 199 Pac. 396 (1921); Oklahoma Gas & Elec. Co. v. 
Corporation Comm., 83 Okla. 281, 201 Pac. 505 (1921). 
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v. McCardle, decided by a federal three-judge court in the south- 
ern district of Indiana.** The Indiana commission, acting under 
its emergency statute, ordered a reduction in rates without making 
a complete investigation such as might be required for a perma- 
nent rate. Although the court enjoined enforcement on the ground 
that the rates ordered were prima facie confiscatory, it sustained 
the commission’s procedure as within its powers under the emer- 
gency statute. 

A decision by the Ohio Supreme Court on December 21, 
1932 put an end to an attempt of the city of Cleveland to 
secure an emergency decrease in gas rates in that city, presently 
fixed by city ordinance. The Court held that because of the 
peculiar provisions of the Ohio statutes respecting appeals to 
the commission from ordinance-fixed rates, the state commis- 
sion was without jurisdiction to apply the emergency section of 
its statute. The petition of the city takes on added importance 
because it was the work of a distinguished constitutional lawyer, 
Mr. Newton D. Baker, as special counsel for the city. In urging 
that the emergency statute was applicable to the — situation 
the petition states: 


. prices and incomes generally have fallen in the City of Cleveland, 
while the prices and profits of the city’s natural gas purveyor remain 
substantially rigid. So business recovery is retarded because utility 
bills absorb a disproportionate quantum of the domestic consumer’s 
spendable surplus, as well as eat away the slight remaining profit of the 
commercial consumer, or even drive him further into the red. The im- 
mediate emergency relief of the Cleveland natural gas consumer is an 
indispensable condition precedent to the balancing of domestic and com- 
mercial budgets in Cleveland.” °° 


The extent to which economic conditions amounting to an 
emergency limit or modify the constitutional safeguards of prop- 
erty has been recently before the United States Supreme Court 
in the so-called Emergency Rent Cases. If it is true, as has been 


58 1 F, Supp. 113 (S. D. Ind. 1932). For a criticism of the practice of emergency 
orders, see Prendergast, The “ Economic Emergency” as a Factor in Rate Making, 
an Analysis of the Wisconsin Telephone Order (1932) 10 P. U. ForTNIGHTLY 243. 

54 Cleveland v. Public Utilities Comm., No. 23795, not yet reported. 

55 In the matter of the complaint and appeal of the East Ohio Gas Co., No. 
7130, application of City of Cleveland, filed Aug. 18, 1932. 
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said by the President,®* that the present depression constitutes 
an emergency comparable to that of war, then these decisions 
on emergency housing measures throw light on the meaning of 
the procedural requirements of due process of law under emer- 
gency conditions. They would seem also to be relevant by way 
of analogy in considering what return may be held to be confisca- 
tory under conditions of economic crisis. 

It will be recalled that the housing shortage during the World 
War, particularly in Washington and New York City, was so acute 
that legislation was enacted to meet what was described as an emer- 
gency situation. This legislation created administrative agencies 
to control the business of renting dwellings, empowered to fix 
rentals and to supersede the provisions of leases which had been 
entered into in good faith before the emergency had arisen. 3 

One of the cases brought to contest the validity of such legisla- 
tion was Block v. Hirsh. Block was a tenant under a lease of a 
dwelling in the city of Washington. He was notified by the owner 
of the building that possession would be retaken on the expiration 
of the lease, the owner intending to re-lease for a higher rental. 
Block declined to surrender the premises when his lease had ex- 
pired, relying upon the emergency rent laws. Hirsh challenged 
the constitutionality of the statute and therefore the sufficiency of 
the defense. 

The majority of the Court sustained the legislation. ‘“ The 
regulation is put and justified only as a temporary measure”, 
wrote Mr. Justice Holmes, “ A limit in time, to tide over a passing 
trouble, may justify a law that could not be upheld as a perma- 
nent change.” 

It may be said that this decision and the others on similar 
facts decided at the same time © are inapplicable to the regulation 
of public utilities in a time of economic emergency because the 
statute at least assured the landlord a reasonable rental, and 
therefore there was no invasion of property rights. But the term 
“reasonable rental’ was construed by the Court to deny to 
the landlord that rental from his dwelling property which in a 


56 See note 1, supra. 
57 256 U.S. 135 (1921). 

59 Brown Holding Co. v. Feldman, 256 U. S. 170 (1921) ; Levy Leasing Co. v. 
Siegel, 258 U. S. 242 (1922). 


58 Td. at 157. 
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housing shortage he could have secured had there been no legisla- 
tion. The earning power of non-utility property having increased, 
to limit that earning power in any way is to deprive the owner 
of one of his most valuable property rights. Any other inter- 
pretation of the provisions for a reasonable rental in the statute 
would obviously have defeated the very object for which the 
legislation was enacted, and this the Court indicates. 


“Tt may be assumed that the interpretation of ‘ reasonable ’ will deprive 
him in part at least of the power of profiting by the sudden influx of 
people to Washington caused by the needs of government and the war, 
and thus of a right usually incident to fortunately situated property — 
of a part of the value of his property as defined in International Har- 
vester Co. v. Kentucky, 234 U.S. 22. Southern Ry. Co. v. Greene, 
216 U. S. 400, 414.” 


Nor can the cases be explained on the ground that the Court 
held that the rental of dwellings had become a public utility. 
This argument was advanced by counsel with the greatest empha- 
sis but was not adopted by the Court. The basis for the decision 
is plain in the Court’s opinion, namely, that the ordinary rules for 
the protection of property which prevail in normal times may be 
constitutionally modified for a temporary périod because of the 
necessities of an acute economic emergency. That the economic 
emergency was the sole justification for the taking of one of the 
landlord’s most important property rights, and that such taking 
could not have been justified in the absence of economic emer- 
gency, is demonstrated by the fact that once the emergency had 
passed the statutes were held to be invalid. 

From these decisions it seems reasonable to conclude that where 
an acute economic emergency exists the customary constitutional 
principles applicable to the protection of property from confisca- 
tion may temporarily be modified or, if the emergency be suffi- 
ciently acute, set aside entirely until the emergency period has 
passed; and that such an emergency does exist may be found 
by the legislature directly, as in the case of the rent laws, or by 
a duly authorized agent of the legislature, as in the case of a state 
utility commission acting under emergency rate powers. This 
must relate to procedure as well as to the return in dollars to 


6° 256 U. S. at 157. 61 Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924). 
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which a utility is entitled as a constitutional minimum. In other 
words, as has been so often pointed out, due process of law is a 
relative concept and its application to any particular situation 
depends largely upon the social and economic conditions prevail- 
ing at the time and place. 

The great difficulties of prompt adjustments through formal 
proceedings have greatly stimulated the use of the negotiating 
functions of the commissions. This technique has been highly 
developed by some commissions. In such negotiations ordinarily 
the conferences begin by the submission to the company of fig- 
ures from its annual reports, staff audits, or other sources, indi- 
cating that a rate reduction is in order. The company then in- 
formally submits its reasons why it believes no reductions should 
be made or that a smaller reduction should be made than the com- 
mission is asking. The points of issue are then narrowed down 
and a process of bargaining sets in. On the commission’s side is 
the power to institute a formal proceeding. On the utility’s side 
is the knowledge that during the pendency of a formal proceeding 
the existing rates will continue, but counter-balancing this is the 
injury to its public relations which a formal proceeding is likely 
to entail, and the chance that a formal order would cut deeper 
than the figure the commission might agree upon as a “ voluntary ” 
reduction. In such negotiations the kind of conversations which 
the late Gerard Henderson described in such lively fashion in 
this Review in his article on Railway Valuation and the Courts ® 
actually take place. Many of these negotiations between equally 
matched parties have promptly produced results reasonably satis- 
factory to the public interest. Such a method seems particularly 
useful in making the adjustments called for by the depression 
where they involve no concession by the commission that further 
reduction may not subsequently be required if within a reasonable 
period a formal inquiry is deemed necessary.” 

David E Lilienthal. 
__Manison, WISCONSIN. 

62 (1920) 33 Harv. L. Rev. 902, 1031. r. 

63 There are other procedural expedients which may facilitate regulation in a 
period of depression. Among them is the use of index numbers to measure price 
changes in lieu of the long process of “ pricing-out ” an appraisal. The improve- 


ment of accounting control and annual reports, making possible greater reliance on 
accounts and sworn reports, is another promising development. 
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PRINCIPAL — QUANTUM OR RES? 


| be the intricately learned literature of Principal and Income 

that is being called forth by current corporate practices and 
the complications they bring into income tax administration, trust 
affairs, the duty of corporate directors to maintain capital, and 
accounting practice for varied purposes, an element of confusion 
is introduced by the habit of passing rapidly and surreptitiously 
back and forth between two fundamentally different conceptions 
of the nature of the principal to be conserved.* The first concep- 
tion is that what we call in any case “ principal ” or “ capital ” 
or “corpus ” is a particular res. The other is that it is a fixed 
quantum of money or number of interchangeable units. Under 
the first view the principal may possibly be considered as increas- 
ing in terms of money value without yielding any income cor- 
responding to this increase, or diminishing without adversely 
affecting income. Thus if the principal is a piece of land, it may 
be enhanced in value by developments in the neighborhood, or 
its price may fluctuate because of fluctuations in the buying power 
of the dollar, or it may benefit by accretions or suffer by the de- 
struction of trees or buildings. Nevertheless, on the assumption 
that the land, and not its value, is the principal, the account of 
its vicissitudes does not enter into the income column. To visu- 
alize the opposite conception let us assume that the sum of one 
thousand dollars is loaned to a man or deposited in a bank. 
Whatever happens to the fund in the hands of the obligor, or to 
the buying power of the dollar, the principal is still one thousand 
dollars. Let us realize at the outset that both theories have their 
places. 


1 Few subjects have been given more adequate treatment in Law Review Notes. 
In the year 1932, for example, the Harvard Law Review printed the following dis- 
cussions: 45 Harv. L. REv. 589, 744, 745, 1262; Notes, 45 id. 1072, 46 id. 298. Taxa- 
tion purposes are stressed in most of the current literature, There are comprehen- 
sive collections of cases on the subject involving these and other purposes in (1921) 
13 A. L. R. 1004, (1923) 24 id. 84, (1928) 56 id. 1315. The proposed Uniform 
Principal and Income Act is the subject of a learned Note in (1932) 32 Cot. 
L. Rev. 118. 
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The implications of the two contrasted conceptions of principal 
may be thrown into bold relief by looking a little deeper into the 
historic conceptions of rent and interest. Each has behind it a 
history of quarrels between the person entitled to enjoy income 
and the person finally entitled to the principal. In the case of 
real estate, it has been clear that the principal was a thing, a thing 
subject to considerable physical change and fluctuations in value. 
Despite the apparent clarity of the subject, disputes between life 
tenant and remainderman have left us a legacy of voluminous 
rules concerning legal and equitable waste, emblements, and 
ripening fruits, the curious learning about windfalls and the re- 
moval of minerals whether from open mines, abandoned mines, 
or unopened veins. As to rents, they have given us the rule against 
accrual. With a whole-hearted recognition that the property may 
be more or less valuable on a particular day without losing its 
identity as principal, the corollary is accepted that chance may 
give the remainderman more or less, depending on circumstances. 
In the apportionment of expenses, capital account and income 
account are kept distinct. 

In the contrasted case of a fixed number of dollars as principal, 
there is in the simplest case, at least, no thought of any possibility 
of making the fund itself any more or less in the ordinary course 
of events. Out of this conception grows the practice of accruing 
interest. A credit changing hands on a certain day carries with 
it as two distinct items the unchanging principal and the interest 
earned to date. Of course, there are more complicated cases to 
be considered, where the fund is a particular kind of coin or a 
foreign currency, or where for any reason the document of in- 
debtedness is sold at a premium or discount, or where there are 
extraordinary expenses to be met. The holdings in some of these 
situations have not been consistent with the general theory,” but 
predominantly they begin and end with the view that the principal 
cannot grow in terms of dollars, and that rather than shrink, it 
must be permitted to absorb the interest item. 

As the courts have found themselves confronted with the newer 
problems of principal and income, they have turned consciously 


2 On the inconsistency between the treatment of premiums and discounts in 
dealings in bonds, see Edgerton, Premiums and Discounts in Trust Accounts (1918) 
31 Harv. L. Rev. 447. 
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or unconsciously to one or the other of these contrasting concepts. 
Let us consider first some of the conscious adoptions of these 
analogies. 

In English corporation accounting, particularly in those called 
public corporations, what we have here styled the res concep- 
tion of a corporation’s capital is accepted.* This is in sharp 
contrast with American accountancy which puts all that a cor- 
poration has and owes into a single balance. The words of Lord 
Justice Lindley in Verner v. General & Commercial Investment 
Trust must seem strange to an American accountant. 


“ The law is much more accurately expressed by saying that dividends 
cannot be paid out of capital, than by saying that they can only be paid 
out of profits. The last expression leads to the inference that the capital 
must always be kept up and be represented by assets which, if sold, 
would produce it; and this is more than is required by law. Perhaps the 
shortest way of expressing the distinction which I am endeavouring to 
explain is to say that fixed capital may be sunk and lost, and yet that 
the excess of current receipts over current payments may be divided.” ¢ 


In other words, the fixed capital is very much like the land, the 
fluctuating value of which does not enter into current income ac- 
counting. American accountancy, on the other hand, leaves no 
room, in theory, for a fluctuation in the value of capital without 
affecting for better or worse the funds out of which dividends 
may be paid. This view is related to the American legal doctrine 
that depleted capital must be made good before dividends may be 
paid. 

For a conscious adoption of the opposite or quantum theory 
with equally curious consequences, we may turn to the Penn- 
sylvania case, Earp’s Appeal,’ the case that first enunciated the 
so-called Pennsylvania rule for the treatment of corporate divi- 
dends paid into a trust fund. The court began with the assump- 
tion, underlying the standard balance sheet, that the capital of 
an American corporation was not a thing but only the value, 
expressed in terms of money at.a particular time, of the things 


8 See Wardhaugh, Capital and Revenue —A Varying Distinction (May, 1930) 
34 THe Account: NTs’ MAGAZINE 289. 

4 [1894] 2 Ch. 239, 266. 
5 28 Pa. 368 (1857). 
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owned by the corporation after making proper deductions. From 
this it followed that to learn whether a dividend represented in 
whole or in part a handing back to a man of something that he had 
paid out when he bought his stock, required an inquiry similar 
to that which would be instituted if one had bought a promissory 
note paying for it a sum representing some accrued interest as 
well as the principal. In such a case it would be clear that so 
much of the interest as he had handed over should be deducted 
from his interest received, to ascertain his actual income. The 
relation of a value or quantum theory to the Pennsylvania doc- 
trine is quite clearly recognized in some of the later cases. For 
example, Judge Simpson says in Waterman’s Estate: 


“ From Earp’s Appeal to McKeown’s Estate, we have consistently held, 
and still hold, that where the income of an estate is distributable to one 
class of persons, and the principal in remainder to another, and an ex- 
traordinary dividend is declared on stock held by that estate, a portion 
of the dividend will be awarded to principal whenever this is necessary 
to make good any reduction in the intrinsic value of the stock.” ® 


Of course, this analysis could not be accepted where the Massa- 
chusetts rule prevails — the rule that treats cash dividend pay- 
ments very much like common-law rents, coming into existence 
as income for the stockholder at a stated moment, and ignores 
the state of the company’s books as well as the bookkeeping change 
involved in stock dividends. Yet most of the courts accepting 
the Massachusetts rule fail to go into the philosophy of the rule. 
They seem to concede that it is illogical and perhaps unfair, but 
say that it is justified by its simplicity and ease of application.’ 
Still, an occasional court sees the relation between such a rule and 
the res conception of a corporation’s capital. ‘“ What,” says one 
court, “‘is the principal or corpus of the estate in cases of this 
kind? Is it the corporate stock, itself, or its value at a given 
time? Undoubtedly the former. If the trust estate were land, 
the fact would be clear.” * Then, after citing a number of cases 
to show that even in courts following the opposite rule there is 


6 279 Pa. 491, 494, 124 Atl. 166, 167 (1924). 

7 McKeown’s Estate, 263 Pa. 78, 106 Atl. 189 (1919). 

8 Hayes v. St. Louis Union Trust Co., 317 Mo. 1028, 1043, 298 S. W. 91, 97 
(1927). 
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a tendency to recognize the same underlying principle, it con- 
cludes, “‘ These holdings can be justified on no other theory than 
that the dividend yielding stock, not its value when the trust be- 
gan, is the principal or capital of the trust estate.”® From this, 
by an easy series of steps, the court reaches a conclusion favorable 
to the Massachusetts view. . 

Such clear reasoning adopting consciously either the res or the 
quantum theory and proceeding to a logical conclusion is unusual. 
Most courts, law writers, legislators, accountants, and economists 
adopt one or the other theory of principal as an inarticulate major 
premise. In general, the quantum theory tends to gain the upper 
hand in America as the one assumed for most purposes. De- 
viations from it, as in the adoption of the Massachusetts rule for 
stock dividends, are generally explained or. justified, as already 
seen, on special grounds. The reasons for these preferences are 
not difficult to discover. Each age tends in the first place to 
adopt the theory that best suits its needs. When the predominant 
type of permanent investments consisted of land, there was no 
occasion for reducing everything to the common denominator of 
money in order to isolate that which was at all hazards to be 
preserved as against that fund — the fruits — that might safely be 
consumed. Nature seemed to make the division. When other 

types of wealth came into the hands of trustees for investment, 
there was a tendency to adopt the analogy of real estate. The 
terms “ life tenant ” and “ remainderman ” were taken over and 
with them unconsciously the underlying assumption that income 
was essentially the equivalent of such ordinary use of a thing as 
would leave the thing intact. Such a tradition may conceivably 
have been stronger in England than in America, and it may have 
been stronger among Massachusetts trustees than in some other 
parts of the country. Most types of modern investments, how- 
ever, lack both the permanence and the physical characteristics of 
land. Even stocks and bonds pass too readily from hand to hand 
and individually make up too small a part of an estate to be so 
regarded. Other things are even more short-lived or incidental. 
Even when aggregated into the ideal unit of a flowing or changing 
stock of goods, they call for a common denominator in order to 
® Hayes v. St. Louis Union Trust Co., 317 Mo. 1028, 1043, 298 S. W. 91. 
97 (1927). 
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enable us to keep account or render an account of them, and that 
common denominator is generally money. It may of course be 
that the things because of their uniformity or fungibility can be 
treated under some other denominator. In a flock or herd the 
principal may be conceived of as a certain number of animals, and 
a quantum theory for changing goods can be applied without the 
intervention of money. By far the more readily available practice 
for a wide variety of changing things is to reduce all to money for 
comparison, and this leads, not inevitably but quite easily, to the 
concept that the principal is really a fund, a measure of value 
rather than the things in which it is temporarily invested. 

Yet there are situations in which the quantum theory leads to a 
quandary. How often, how freely, by what method, shall revalua- 
tions of that in which the money is temporarily invested be re- 
quired or allowed? Such doubts appear, unintentionally perhaps, 
in the compromises of the proposed Principal and Income Act.*® 
In the very first section the res theory is announced, for the defini- 
tion of “ principal ” includes the terms “‘ realty ” and “ personalty ” 
so set aside that “ it ” or “ any substitutions for it are eventually to 
be conveyed, delivered or paid to a person.” Since personalty 
includes money, this may be broad enough to cover a case where 
the donor specifically makes a certain amount of money the fixed 
investment. But even money may be a res, and the language is 
still pointed to the res rather than the quantum theory. Section 
three adheres to the res theory in that it divides moneys received — 
likewise in a manner that leaves it possible for profits and losses 
of certain kinds to inure to or fall upon principal. Section four 
shifts over to the opposite analogy. It apportions rents as well 
as interests, thus introducing a change in land law that a few 
states have already made by statute. When we reach corporate 
dividends and share rights,’ we find a whole-hearted acceptance 
of the Massachusetts rule, on the other side of the fence. The 
principal may grow to the bursting point without affecting the in- 


10 Since the work of restatement is still pending in this matter (see Scott, 
Restatement of the Law Governing Investment of Trust Funds (1933) 56 Trust 
ComPANIEs 33), this newly proposed act of the National Conference of Commis- 
sioners on Uniform State Laws (1931) will serve as a convenient compendium of 
the issues, if not as an attempted statement of the “ better rule” in each case. 

11 Section 5. 
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come column. The disposition of premium and discount in the 
purchase of bonds * is on the same side of the fence; the going 
up or down of the dollar value of the bond has nothing to do with 
income. Both of these sections, however, are put forward apolo- 
getically as not quite logical, but dictated by convenience, or as 
probably in accordance with the actual intentions of the donor.** 
The problems of principal used in a business ** find us on both 
sides of the fence, or possibly, perched uncomfortably on top of 
it. First of all, the net profits of a business are deemed income.** 
The ascertainment of net profits under current business account- 
ing practice involves the reduction of everything to terms of dol- 
lars and a fairly complete acceptance of the quantum theory. All 
doubt of the theory behind the provision is removed by specify- 
ing that “ Where such business consists of buying and selling 
property, the net profits for any period shall be ascertained by 
deducting from the gross returns during and the inventory value 
of the property at the end of such period, the expenses during and 
the inventory value of the property at the beginning of such 
period.” ** Yet we are blandly assured that “ Any increase in 
the value of the principal used in such business shall be deemed 
principal.” *” There is an inconsistency here unless we set up some 
kind of a division between fixed capital and revolving or circulat- 
ing or current capital, and there is no such division provided for 
either in current accounting practice or in the Act. The same 
inconsistency stands out when we consider losses. First, we are 
warned that even in applying the customary practice of a business 
to compute net income, it must not be done “ in such a way as to 
decrease the principal.” ** That smacks of the quantum theory. 
The next paragraph, however, mixes the two theories with a 
curious result: “. . . all losses in any one calendar year, after the 
income from such business for that year has been exhausted, shall 
fall upon principal.” *® Presumably, the next year income might 
be paid without repairing capital, as under the res theory. The 
provisions as to principal comprising animals zigzag back and 
forth even more curiously.”” Animals used in business are gov- 

12 Section 6. 17 Td. at par. 4. 

18 See prefatory note to the Act. 18 Jd. at par. 3. 

14 Section 7. 19 Td. at par. 4. 


15 Jd. at par. 1. 20 Section 8. 
16 Jd. at par. 2. 
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erned by the rules as to other property used in business. Animals 
held partly or wholly to produce increase must be maintained 
under a modified quantum theory to their original number. In 
all other cases they go under the res theory so that offspring or 
increase are deemed income. As to natural resources taken out 
of lands,”* everything seems to depend upon whether the proceeds 
received from the person authorized to take the resources is paid 
as “ rent ” on a lease, in which case it shall be deemed income, or 
as a consideration, whether as royalties or otherwise for that 
‘which is severed. In other words, it may be either, and, unless 
the catchwords are to be taken as controlling, there is very little 
help furnished in our effort to determine which we have before 
us in a given case. Obviously, it would be unfair to leave it to 
the trustee to determine casually by choosing one word or an- 
other so important a matter, unless the donor had intended to give 
him such a broad discretion.*? But on the face of the matter the 
word “ rent ” carries with it the res theory and allows the prin- 
cipal to shrink with no compunctions, while such words as “ roy- 
alty ” point to the quantum theory. In true cases of life tenant 
and remainderman, care is taken to leave the intricate learning of 
the common law on natural resources as it was. A principal sub- 
ject to depletion, such as leaseholds, patents, copyrights, and 
royalty rights, is curiously placed squarely under the res theory 
and is allowed to dwindle or disappear entirely as income, unless 
the trustee was under a duty to sell, in which case only an allow- 
ance of five per cent per annum is considered income.”* A similar 
compromise with the quantum theory at an arbitrary line is pro- 
vided for unproductive estates.” 

Clearly there is little hope of making a consistent definition of 
principal or income on the basis of cases which in turn are based 


21 Section 9. 

22 Of course it must not be forgotten that within the range of the trustee’s 
discretion there is frequently hidden an extensive power of favoring life tenant or 
remainderman at the expense of the other. This grows out of the simple fact that 
every act of investment is a compromise between the desire for a high current 
return and for thoroughgoing safety. Every decision in the direction of risking 
something for the sake of current return constitutes a favoring of the life tenant and 
vice versa. “Income” is too frequently thought of as something that happens to 
come in without any previous planning. 

28 Section ro. 

24 Section 11. 
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on convenience rather than any clear conception of what it is 
that we are trying to set aside and conserve as principal. Incon- 
sistency is of course not a fatal complaint in such matters. In- 
convenience might be worse. Even if we turn to a statute that 
does not purport to be a codification of existing matter, we en- 
counter the same confusion. As soon as income is defined in a 
tax act, there is a tendency or at least the fear of a tendency to 
keep proceeds of various kinds from coming within the defini- 
tion. When a method is discovered, there is a counter tendency 
to check it. Thus, something like the Massachusetts doctrine was 
relied on in listing income from corporate stock for surtax pur- 
poses. Eventually the statute developed severe penalties for piling 
up unnecessary surpluses with a view to delaying or avoiding 
taxes. In general under it an increase in the value of one’s hold- 
ings is not income, nor is a decrease in such value deductible from 
income — as in the res theory. But when the property is actually 
converted into money, the quantum theory comes into effect. 
Business is no more consistent in its conception of what prin- 
cipal is or ought to be, particularly whether it is a thing that can 
grow and dwindle in an account separate from income, than are 
the lawyers and legislators. The widespread attempt to get away 
from the strictures of our dividend law under depression condi- 
tions and the ready acceptance of the results show that American 
business is not absolutely committed to the quantum theory of 
corporate capital. A number of holding companies, particularly 
the so-called investment trusts, found themselves confronted with 
a situation that made their affairs work out very differently from 
those of true trusts. They were receiving dividends and other 
incomes such as a trustee could have handed on to beneficiaries 
or an English corporation to its stockholders. Yet under Ameri- 
can practice they could not ignore the fact that their capital had 
been diminished, and that in any reasonably correct balance sheet 
the “ liability ” item of stock would indefinitely postpone the 
emergence of a clear fund out of which dividends could be paid. 
From the stockholder’s point of view it may be far better to give 
him some income when he needs it most than to conserve a quan- 
tum in dollars for corporate capital, a quantum measured in dol- 
lars with an expanded purchasing power bid against holdings 
deprived of an effective market for the time being. If such a cor- 
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poration can lawfully reduce its nominal capitalization, it can 
free itself to pass on some or all of the current income that comes 
to it.> The difficulties that beset and should beset any such at- 
tempt are palpable. Under the old “ trust fund ” theory it might 
have been impossible. Under the older conceptions of minority 
rights among stockholders its success would have been improb- 
able. But the current tendencies in corporation laws have opened 
the door to such a practice, and it has been widely used and in 
some cases possibly abused. It is significant to us here merely 
as an illustration of the readiness of the business man to abandon 
our idea of capital as a quantum and the obligation of maintaining 
it at a certain dollar level as a “ liability,”” where that idea be- 
comes inconvenient. 

We could, of course, have pointed to more far-reaching causes 
of discontent with the quantum theory of corporate capital and 
to the curious escapes that business men and lawyers have been 
discovering or inventing in recent years. The theory that a cor- 
poration’s capital is fixed during its perpetual existence at a cer- 
tain number of dollars presupposes a static business world, one in 
which a dollar does not fluctuate seriously and in which it is pos- 
sible to thrive without growing or diminishing. Along with this 
ideology goes the whole mechanism for resisting charter changes. 
Actually, the necessity for growth and change has led to the adop- 
tion of curiously comprehensive and elastic articles of incor- 
poration; stipulations in by-laws for vital changes with less than 
unanimous consent, that have found their way into general stat- 
utes; reorganization procedures snatched, so to speak, from the 
air; mongrel types of corporate securities that defy analysis as 
stocks or bonds; the building around and over and under a cor- 
porate structure with affiliates, holding companies, and subsidi- 
aries; finally, the development of the idea of no par value stock 
that works after the mystery of the eel pot so as to let new money 
into the category of capital but somehow does not allow it to get 


25 The legal principle is, of course, not new. Cf. Dominquez Land Corp. v. 
Daugherty, 196 Cal. 453, 468, 238 Pac. 697, 703 (1925); Irvine v. Old Kentucky 
Distillery, 271 S. W. 577 (Ky. App. 1924); Strong v. Brooklyn R. R., 93 N. Y. 
426 (1883). Among the corporations that were prominent in the revival of the 
idea during the depression were the Electric Bond & Share Company, the American 
Woolen Company, and the Tri-Continental Corporation. 
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out again quite so easily. The bold defense of the discretion of 
directors to refuse to pay dividends has also contributed to the 
exorcism in practice of the spectre raised by the notion of an im- 
mutable number of dollars as the perpetual capital of a corpora- 
tion operating in a rapidly changing world. In a word, business 
has encountered situations where the prevailing quantum theory 
is not satisfactory, and in these it proceeds unhesitatingly and no 
doubt unconsciously to abandon the theory, either wholly or par- 
tially, either with or without the substitution of the theory that 
principal is a res, a thing or changing group of things. 

The accountant is a little more shocked than the ordinary busi- 
ness man or the lawyer when he encounters any departure from 
the quantum theory in practice. If he cannot reduce everything 
to the common denominator of dollars, he is quite helpless. You 
cannot add a piece of real estate, a lot of machinery, a list of se- 
curities, valuable contracts, money, accounts receivable, and good- 
will and write the sum at the end unless you have some measure 
of value. If the doliar concept did not exist ready-made, the ac- 
countant would have to create it. Now that he has it he is loath 
to give it up. His attitude is not merely a craving for a simple 
solution — he is frequently on the side of a more minute and 
painstaking calculation than the law calls for or allows, and at 
the behest of the law he is ready to split hairs to calculate de- 
preciation, depletion, obsolescence, reserves, and discounts. Nor 
can he be accused of blindly believing in his figures when he in- 
corporates guesses ending in three or four or five ciphers and then 
carries out odd pennies through a dozen calculations. That is 
part of his curious technique. But he knows as well as anyone 
how many guesses lurk behind the figures to which he has given 
the appearance of mathematical exactitude. He simply has no 
machinery to substitute for the dollar denomination, and its in- 
evitable suggestion that the line between capital and income is to 
be drawn at a certain figure, the essence of the quantum theory. 

The theoretical economist stands at the other extreme. He re- 
fuses to be fooled by the formula that a dollar is a dollar. He is 
disillusioned as to all valuation schemes. He is likely to begin 
with an idea suggested, for example, in Adam Smith that capital 
or principal or corpus is the fund that men “ without encroaching 
upon their capital . . . can place in their stock reserved for im- 
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mediate consumption.” These terms carry an ethical or social 
or even a political suggestion rather than a mathematical one. 
Hence, he is inclined to avoid definitions in terms of money. 
Irving Fisher, for example, defines income in terms of services.** 
Excepting for the purpose of defeating an attempt to evade a tax 
law by taking one’s return in services or in kind, the law is not 
concerned with this ultra-real conception of income, and even in 
such a case it promptly reduces the value of the thing or service 
received to money for the accountant’s additions and subtractions. 

The readiness and unconcern with which those who speak of 
. principal and income glide from the real to the quantitative theory 
must be conceded to be one element of confusion in defining these 
illusive terms. It remains to be seen whether any guiding prin- 
ciples can be worked out, as to this phase of the subject, that 
will aid the draftsman, the lawyer, the legislator, the business 
man, and the accountant in the practical task of separating in- 
come from principal. 

In any attempt to work out a principle from the cases, care 
must of course be exercised to distinguish between the purposes for 
which particular divisions are made. Chief Judge Cardozo, speak- 
ing for the Court of Appeals of New York, said: 


“ The truth indeed is that what is income in one relation may at times 
be principal in another. . . . The owner of stock or of land sells it at a 
profit. The law is settled that the profit is income for the tax gatherer. 

. Between life tenant and remainderman it is commonly an incre- 
ment to principal. . . . Distinctions must be drawn between sales that 
are casual or occasional, and those regularly made in the operation of a 
business. . . . Here is the self-same return on the self-same investment, 
yet it is principal for one purpose and income for another. The rule as 
to subscription rights evinces the same contrast.” 27 


Analytically, there is no difficulty in recognizing the inadequacy 
of any one definition of income in cases that depend on the con- 
struction of documents, whether constitutions, statutes, wills, 
trust deeds, or contracts. Within very broad limits a draftsman 
can use the word “income” to mean what he wants it to mean 


26 See Fisher, Income in 7 ENCYCLOPAEDIA OF THE SOcIAL SCIENCES (1932). 
27 Equitable Trust Co. of New York v. Prentice, 250 N. Y. 1, 11, 164 N. E. 
723, 725 (1928). 
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provided he takes the trouble to make his meaning clear. If the 
donor who creates a trust deviates too far from orthodox ideas, 
the worst that can be said about him is that he has really not 
directed what shall be done with income but that an arbitrary 
sum which he has arbitrarily dubbed “income” should be dis- © 
posed of in a certain way. Of course, the term “ income” as 
thus interpreted is not the sum on which income tax should be 
paid, nor is it safe to assume that the donor has avoided a clash 
with a statute against the undue accumulation of income. For 
the purposes of such a statute a still different definition may be in 
order and forthcoming. 

Where instead of defining income a document merely appends 
such an adjective or epithet as “net” or “ gross,” “ accrued ” 
or “ paid-in,” “ taxable,” “ anticipated,” “ estimated,” “ realized,” 
the task of interpretation may be simplified or complicated by the 
word, but it is at least clear that it is not safe in such cases to 
assume that “income is income,” and the common fallacy con- 
nected with that form of expression is avoided. 

It is, however, not to be assumed that the only disparity or 
variability in the term “ income ” is that which is traceable to its 
peculiar use, whether careless or deliberate, in documents. There 
is room for a difference in the degree of accuracy required or 
sensible in various connections. To give too much attention to 
contingent or speculative items in any situation may hopelessly 
obscure or delay results or push their cost beyond their worth. 
On the other hand, to overlook too many of these elements may 
likewise rob the results of their value for particular purposes. 
Obviously, the degrees of finesse called for in separating the 
particles of income from corpus differ when in one case the 
whole amount so separated goes to a different person from what 
is called for in another case in which only a small percentage of 
the sum ascertained is to be paid out in taxes, or where no pay- 
ment at all is to result and the object is merely to compare the 
rate of progress of a venture in one year with that of another or 
with some standard or average. 

There are, moreover, deeper-lying reasons than mere arbitrary 
usage or different degrees of accuracy for insisting that income 
and principal are relative terms. If Doe gives or sells a certain 
“income” to Roe, the amount seems to be “income ” in the 
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accounts of Doe and something else in the hands of Roe, though 
there is authority for looking upon the amount as income in the 
hands of Roe.** A bit of income received by a man, or even due 
and payable to him before he dies, may be part of the principal 
of his estate. A sole trader can arbitrarily convert any part of 
his income into capital at his pleasure with no particular for- 
mality, so that any reference made by him in a document there- 
after might have to be interpreted in accordance with his acts. 
Precisely how much formality shall we require to make a similar 
transfer effective on the part of a trustee with discretion in the 
matter, or a partnership or even a corporation with no par value 
stock? *® And when a transfer is sufficiently clear and effective 
to bind the hands of one claimant, is the matter concluded for a 
claimant approaching the matter from another angle or asking 
for a division for another purpose? To speak of the division be- 
tween principal and income without very definite indication of 
the purpose in hand is to move around in a vacuum. 

Let us consider then the purposes for which in the course of 
business or the administration of law it becomes necessary to 
make the division, ranging them from the simpler to the more 
complicated, and see as to each whether the purpose is served 
better by the quantum or the res theory, or neither. Of course, 
even if. for any purpose it makes little or no difference which idea 
is chosen, it may still be desirable for the sake of clarity to adopt 
one of the theories and stick to it, subject only to purposeful de- 
viations. The simplest purposes are those in which the least 
“interpretation ” of words is involved, and among these those in- 
volving the least of other people’s interests and the shortest time 
range: typically the case of the man who is minding his own 
business and wishes to know where he stands. If his business 
is sufficiently complicated to require any accounting at all, reduc- 
tion of everything to terms of dollars seems on the whole not only 


28 Irwin v. Gavit, 268 U. S. 161 (1925). 

28 See Bouch v. Sproule, 12 App. Cas. 385, 405 (1887), Bramwell, J. The 
original capitalization or the methods for capitalization of no par stock corporations 
present some of the most difficult open questions in connection with this revolution- 
ary type of stock. Cf. Wickersham, The Progress of the Law on No Par Value 
Stock (1924) 37 Harv. L. Rev. 464, 469, 477; Mitchell, Capitalization of Corpora- 
tions Issuing Shares Without Par Value (1925) 11 A. B. A. J. 377; Note (1929) 43 
Harv. L. Rev. 104, 108. 
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the simplest but the most nearly accurate basis for procedure. For 
such cases have current bookkeeping systems been devised, and 
out of them has grown current accountancy practice. In any 
event, no one is cheated by a mistake. At most the man himself 
may be misled to adopt an ill-advised scale of living or scale of 
prices. 

When we introduce the first element of complication, as in the 
use of a financial statement to get credit, to sell an interest in the 
business, or in general for another to rely on, we may have to 
be careful to make our methods of accounting accord with ac- 
cepted practice lest the results be misleading, but still the simple 
dollar method of the quantum theory will tell the story of the 
business best. So it is generally with the simpler business struc- 
tures such as a profit-sharing arrangement or a partnership in 
which we begin our calculations with a fund, actual or ideal. The 
work of valuation and revaluation from time to time may as to 
certain things be poorly done, or left undone, or handled in some 
mechanical way which is supposed to yield fair results in the 
average case, or which at least puts all undertakings similarly 
constituted on a comparable because similarly inaccurate basis. 
In the extreme case of an unchanging res, such as land held by a 
life tenant, simplicity, intention, tradition, the relative instability 
of money over very long periods, and the ready-made framework 
of the law are all on the side of applying the res theory and for- 
getting about the fluctuating value of the land altogether. 

When we turn to the corporation’s problems in maintaining 
its capital, the arguments for the two theories become very much 
more complicated. We may dismiss one that probably weighed 
heavily in producing the current type of corporate accounting, 
the trust fund theory enunciated by Story, standardized by 
Morawetz, and gradually found to be little more than a name.” 
Considering the long-range view that should be taken for a per- 
manent capital, it is not entirely safe to be guided by day-to-day 
valuations. On the other hand, there is too large a variety of 
holdings passing through the corporation’s hands to permit of the 
handling of the things as things. Some compromise seems de- 


80 See Warren, Safeguarding the Creditors of Corporations (1923) 36 Harv. 
L. REv. 509. 
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sirable. It is a compromise, of course, to pretend to operate on 
the quantum theory and set up barriers against freely adjusting 
valuations by fresh estimates. As already indicated, the motive 
behind several complications in corporate structure is related to 
such a compromise. So is the division of capital into “ fixed 
capital” which does not enter into the income calculation and 
some other kind of capital which does. The problem is quite 
distinct from that of setting up reserves to keep capital whole — 
for the very question before us is whether wholeness is to be 
measured by amounts or by things. The answer is to be found 
expressly or implicitly in the charters of the corporations, and 
therefore partakes of the nature of the most complicated prob- 
lems, those involving documentary interpretation. 

Within reasonable limits a statute may use “ principal” in 
either sense or in any combination of both. That is to say, either 
a fixed amount or a fixed thing would yield a sufficiently reason- 
able definition of income to comply with constitutional require- 
ments. This was not exactly the question raised in Eisner v. 
Macomber," although in most of the discussions of whether a 
stock dividend could lawfully be looked upon as income for taxa- 
tion purposes there has been injected a discussion of the Massa- 
chusetts and Pennsylvania rules which are concerned with the 
question of income for a different purpose and therefore in a 
different sense. There is nothing in Eisner v. Macomber to make 
it impossible to include or exclude capital gains and losses, ac- 
cruals, premiums, and discounts in the calculation of income. 
The great problem in an income tax law is to make a burden fall 
similarly on persons similarly placed, and overcome so far as 
possible differences in mere bookkeeping. This consideration 
tends to force us into the frame of mind of thinking of everything 
in the common terms of money value, and makes the quantum 
theory the more acceptable. On the other hand, it would be 
harsh and foolish to require a reappraisal of everything every 
year and possibly dangerous to permit it. Hence gains and 
losses on enduring things come in for consideration only when 
these gains or losses are “realized.” When we turn to other 
statutes we find the same theoretical freedom on the part of the 


81 252 U.S. 189 (1919). 
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legislature to adopt what theory it will, and similar practical 
restrictions. Take the statutes against accumulation of incomes. 
The mischief that such legislation was meant to combat would be 
stopped by either kind of limit. In practice there is more danger 
of plowing back earnings and hiding them under a res theory 
than under a quantum theory. If the matter again assumes, as 
it may, social importance, it is probable that some form of that 
theory will be applied. 

We come finally to the interpretation of private documents. 
Here there is no limit to the possible diversity of choice. It is to 
one type of these private documents that the proposed Principal 
and Income Act is devoted. It is elementary that the intent of 
the party or parties who speak in the instrument should govern. 
The fact that they do not know or at best do not adequately ex- 
press their own intent leads to the necessity of indulging in many 
presumptions. Is it necessary, however, to enumerate those pre- 
sumptions as isolated points? Or may we classify them in groups 
depending on a central intention to maintain a fund or maintain 
a thing for the future? At least as to this central point there is 
more hope of detecting one’s intention than as to each detail about 
which a dispute can be raised. We might begin with the presump- 
tion that if a thing is given the thing is to be maintained, and that 
if a sum of money is given the amount is to be maintained. One 
objection to this presumption is obvious: it tends to make the 
position of the life tenant of a money estate and that of the re- 
mainderman of a thing estate speculative. Yet if this tendency 
is understood, we have a basis for making exceptions and planning 
deviations. Where neither basis really fits the idea of the donor, 
testator, or contracting parties, it is appropriate to abandon the 
pretense that we are defining income and make a division of all 
funds by description or other proper designation. 

_ A frank acknowledgment that the theory of income which ap- 
plies for one purpose is not equally fitting for other purposes leads 
to several corollaries that are too often dodged. The first is that 
two or more sets of accounts are often necessary. Such are being 
kept by trustees, corporations, and even private individuals, either 
consciously or unconsciously, openly or surreptitiously, deliber- 
ately or as an afterthought. For the trustee whose measuring of 
income must conform to a document, it is best that the extra sets of 
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books be kept consciously, openly, and deliberately and without 
the confusion of a compromise between the theory in his document 
and that in an income tax law. 

A second corollary is that the lawyer cannot assume that there 
is a standard in accounting, nor is the accountant safe in assum- 
ing that the law has a ready solution even in the form of presump- 
tions for all of the problems of isolating income, In no case is 
the lawyer justified in taking an account, however certified it may 
be, as correct until he ascertains whether it has been made for the 
purpose in hand. Nor can he cite cases deciding what is income 
under one document or statute as decisive of what is superficially 
the same question in another place. 

In draftsmanship and interpretation these considerations beset 
his task with difficulty. To meet these difficulties the lawyer is 
helped by a growing body of case law dealing principally with 
presumptions, and in a small measure by scattered statutes. The 
proposed Uniform Principal and Income Act is the most compre- 
hensive attempt made so far to make it possible with safety to 
leave income undefined in a document. This act is really a frag- 
ment of a standardized trust agreement. A completely standard- 
ized trust agreement, even if it left much latitude for individual 
variation, would encounter much opposition. The relationship it 
creates is not like that of buyer and seller or even of insurer and 
insured. It is more flexible, more personal. To leave the rela- 
tionship as flexible as possible, and yet to accomplish some of the 
advantages of standardization such as the saving of time, labor, 
and expense in draftsmanship with no loss of clarity, it has been 
proposed that instead of laying down a plan for the whole trust 
agreement, will, or other document creating a division of interest, 
only the clause defining income and principal be set out so that 
the draftsman and the parties may with reasonable safety and 
assurance use the terms without further definition unless they 
have an extraordinary situation or purpose in mind. This is the 
limited purpose of the proposed act. It is an aid in the interpreta- 
tion of private documents where the intent of the parties as to the 
respective rights of life tenant and remainderman is not otherwise 
clear. It has nothing to do with the division of principal and in- 
come for other purposes, whether taxation, the ascertainment of 
the fund available for dividends, what shall be considered ap- 
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proved accounting practice, what unreasonable accumulation, the 
classification of citizens on the basis of their having or not having 
a certain income, or any other purpose whatsoever. Within its 
narrow field it is an experiment worthy of being watched. Gradu- 
ally something may come of it that will dispel the fear which 
today drives trustees either to ask that income-principal problems 
be left to their discretion or, in the alternative, to seek the guid- 
ance of courts at the expense of the trust fund. 

Even in its narrow field too much reliance must not be placed 
upon a standardized solution such as this act offers. Whether it 
really represents the prevailing attitude of donors not only re- 
mains to be seen, but what that attitude will be from time to time 
remains to be determined. That attitude cannot be totally irre- 
sponsive to new set-ups in investment securities, new facts and 
factors in the money market, new tax burdens, or even new eco- 
nomic and social viewpoints. 

Nathan Isaacs. 

Harvarp ScHOOL oF Business ADMINISTRATION. 
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MOVEMENT IN SUPREME COURT ADJUDICATION 
—A STUDY OF MODIFIED AND OVERRULED 
DECISIONS * 


V 


HE discussion in this paper is concentrated on modifications 
in opinions expressed by the Supreme Court which affect 
basic economic institutions. This familiar process goes on as 
well in ordinary business litigation as in more notable cases. 
Congress may, by altering the effect of common law or statutory 
construction decisions, in a sense overrule them; and a similar 
result may be achieved by constitutional amendment. There are, 
in addition, constitutional decisions dealing with matters not 
closely related to the main characteristics of our social and 
economic system which should receive some consideration.*” 


A 


Many points of private commercial law should perhaps receive 
special treatment. A few examples may be suggestive. 

In 1816 the Court observed the strong reasons for maintaining 
strict neutrality and, declining to follow an earlier case,*” held 
that a French privateer captured in turn by British and Ameri- 
cans must be returned to the French owner subject to the Ameri- 
cans’ right to salvage but not to a claim for an alleged illegal 
capture of an American vessel on the high seas arising prior to the 
first capture. The ship was held entitled to the immunity of a 
public ship.*** The case is an illustration of the close relation- 

* The first two instalments of this article appeared in the January and February 
issues. (1933) 46 Harv. L. Rev. 361, 593. Reference should be made to those in- 
stalments for footnotes one through three hundred fifty-five. 

356 See, for a somewhat different approach to constitutional history, with a 
clear recognition of adjustments in decisions of the Supreme Court, WARREN, THE 
Supreme Court 1n Unirep States History (2d ed. 1926) ; Willis, Some Conflict- 
ing Decisions of the United States Supreme Court (1927) 13 VA. L. Rev. 155, 278; 
cf. Boudin, Stare Decisis in Our Constitutional Theory (1931) 8 N. Y. U. L. Q. 
REv. 589. 857 Del Col v. Arnold, 3 Dall. 333 (U.S. 1796). 

358 L’Invincible, 1 Wheat. 238 (U. S. 1816). See note 263, supra; Hatt, INTER- 
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ship which often exists between questions of private right, here 
“ title ”, and questions of public law. 

A decision dealing with liability for the loss of negro human 
freight on the part of a Mississippi steamboat owner *® was 
limited by the holding that if a lady was hurt by the upsetting 
of a stage coach, a “ prima facie case” of the “ least negligence,” 
sufficient to create liability, was established, which threw upon the 
proprietor “ the burden of proving ” freedom from negligence on 
the part of the driver.*® 

The policy against overruling decisions on the faith of which 
land titles or other rights have been acquired or business conduct 
deliberately regulated is familiar. In exceptional cases even this 
policy has not prevented the Court from overruling or modifying 
prior decisions. Thus, an earlier decision ** was expressly over- 
ruled in a decision *” construing a federal act of 1820 governing 
patents for public lands. In the later case the Court held valid a 
patent based on a subdivision breaking quarter sections, but de- 
signed “ to preserve the most compact and convenient forms ”. 
The Court also held, contrary to its earlier decision, that the legal 
title created by the patent and not an equitable title resulting 
from another construction of the statute would control in an 
action of ejectment. The Court observed: 


“Tt is possible that some rights may be disturbed by refusing to follow 
the opinion expressed in that case; but we are satisfied that far less 
inconvenience will result from this dissent [overruling], than by adher- 
ing to a principle which we think unsound, and which, in its practical 
operation, will unsettle the surveys and subdivisions of fractional sec- 
tions of the public land, running through a period of some twenty- 
eight years ’’.*** 


NATIONAL Law (8th ed. 1924) 54, 166; Witson, INTERNATIONAL Law (2d ed. 
1927) $$ 47, 153. Cf. United States v. Percheman, 7 Pet. 51, 89 (U.S. 1833). 

859 Boyce v. Anderson, 2 Pet. 150 (U. S. 1829). 

360 Stokes v. Saltonstall, 13 Pet. 181 (U. S. 1839). See Story, BAmLMENTS 
(1st ed. 1839); Heckel and Harper, The Effect of the Doctrine of Res Ipsa 
Loquitur (1928) 22 Inu. L. Rev. 724. See also Giger v. New York, N. H. & H.R. R., 
60 F.(2d) 63, 64 (C. C. A. 2d, 1932) per L. Hand, J. 

861 Brown v. Clements, 3 How. 650 (U. S. 1844). 

862 Gazzam v. Phillips, 20 How. 372, 377 (U.S. 1858). 

863 Jd. at 378. Cf. modification of other property rules, in Inglis v. Trustees 
of the Sailor’s Snug Harbor, 3 Pet. 99, 133 (U. S. 1830); Green v. Neal’s Lessee, 
6 Pet. 291 (U. S. 1832); Russell v. Allen, 107 U. S. 163, 167-68 (1883) ; United 


| 
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Supposed violation of the rule that acts done and transactions 
effected on the faith of existing rules of law must not be prejudiced 
by subsequent decisional changes have occasioned strong pro- 
tests. Mr. Justice Holmes, with whom Justices McKenna and 
Van Devanter concurred, dissented from the overruling of Henry 
v. A. B. Dick Co by Motion Picture Patents Co. v. Universal 
Film Mfg. Co.** which held ineffectual a condition requiring the 
use of non-patented accessories with a patented article. Mr. 
Justice Holmes urged that the old rule had become a “ rule of 
property ” on the faith of which “many and important trans- 

actions have taken place; ” a rule “ that law and justice require 
to be retained.” More recently the Court provoked an emphatic 
dissent *** when it distinguished two cases ** and held that the 
District of Columbia extended to the high water mark of the 
Virginia side. The dissenting Justice insisted that the titles 
which had vested on a different assumption warranted by the 
language of the opinions in the two earlier cases, should be 
protected. | 

The most numerous instances, however, of modifications of 
non-constitutional doctrine are found among rules of commercial 
law the modification of which does not unduly disturb prior trans- 
actions. As the commerce of the country develops, examples of 
such modifications constantly appear. 

In Hunt v. Rousmanier’s Adm’rs,°* the complaint of a lender 


States v. Dunnington, 146 U. S. 338, 349 (1892) ; United States v. California Land 
Co., 148 U. S. 31, 45 (1893) ; Roberts v. Lewis, 153 U. S. 367 (1894). 

864 224 U.S. 1 (1912). Cf. a change of opinion about the validity of a par- 
ticular patent in Tilghman v. Proctor, 102 U. S. 707 (1881). 

865 243 U.S. 502 (1917). See note 312, supra. What appears at first sight to 
have been a progressive step in the development of traditional law and equity, not 
involving a modification or overruling of other decisions, was opposed by Mr. Jus- 
tice Brandeis, with arguments based on the functions of legislation and decision in 
International News Service v. Associated Press, 248 U. S. 215 (1918). For a recog- 
nition of the importance of certainty in the law, so far as it is demanded by practical 
considerations, see Carpozo, THe GrowTH OF THE LAw (1924) 2-3, 121-22, 137. 
For an interesting application of stare decisis to a commercial matter, see Ultramares 
Corp. v. Touche, 255 N. Y. 170, 179-80, 185-87, 174 N. E. 441, 445 (1931) (opinion 
by Chief Judge, now Mr. Justice, Cardozo). ; 

866 Smoot Sand & Gravel Corp. v. Washington Airport, Inc., 283 U. S. 348 
(1931). 

867 Maryland v. West Virginia, 217 U.S. 577 (1910) ; Marine Ry. & Coal Co. v. 
United States, 257 U. S. 47 (1921). 868 § Wheat. 174 (U.S. 1823). 
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seeking to realize after the borrower’s death on a power of sale 
of a ship given as security for the loan was held (1) good on de- 
murrer because of allegations of a mistaken mutual belief that 
the instrument effected a mortgage, but (2) bad insofar as it 
relied on a power of attorney, held revoked by death. 

The first point appears to have been limited by a decision on 
a subsequent trial of the same case.** The later opinion con- 
tained language suggesting that relief for mistake as to the legal 
effect of an agreement must generally be denied; and it has been 
understood as stating a general principle that mistake of law may 
not be a ground for relief.*° Professor Williston explains the 
decision, however, as turning on the parties’ deliberate choice of 
the form of the security.*°* As he observes, relief for mutual 
mistake as to the legal effect of words has been granted by the 
Supreme Court.*”” 

Some doubt seems to have been thrown on the second blint 
decided in Hunt v. Rousmanier’s Adm’rs. In Equitable Trust 
Co. v. First Nat. Bank,*" Mr. Justice Stone insisted in a dis- 
senting opinion that a power to a bank to reimburse itself out of 
a deposit for advances on the depositor’s account may, by virtue 
of the circumstances under which it was given, create an “ equi- 
table lien” on “ the deposit ” which will survive the depositor’s 
insolvency, or, presumably, his bankruptcy. Such an implied lien 
was recently recognized in Early v. Federal Reserve Bank.** 
Hunt v. Rousmanier’s Adm’rs was not cited in either case.*” 


869 Hunt v. Rhodes, 1 Pet. 1 (U. S. 1828). 

870 See Bank of United States v. Daniel, 12 Pet. 32, 55 (U. S. 1838) ; Utermehle 
v. Norment, 197 U.S. 40, 56 (1905). 

871 See 3 Wixuiston, ConTRACTS (1920) § 1586, n.42. 

872 Id. $$ 1585-87. Hunt v. Rhodes, 1 Pet. 1 (U. S. 1828), was limited in Snell 
v. Insurance Co., 98 U. S. 85, 90-91 (1878), which was followed in Griswold v. 
Hazard, 141 U. S. 260 (1891), and Philippine Sugar Estates Development Co. v. 
Philippine Islands, 247 U. S. 385 (1918), cited in 3 Witiston, Contracts § 1585, 
n.38. Cf. Note (1931) 45 Harv. L. Rev. 336, 341, n.18. Cf. modifications on other 
contract points, in Mason v. Eldred, 6 Wall. 231, 238 (U. S. 1868); Warner v. 
Texas & Pac. Ry., 164 U. S. 418, 430 (1896); German Alliance Ins. Co. v. Home 
Water Co., 226 U. S. 220, 233 (1912); Wilder Mfg. Co. v. Corn Products Co., 236 
U. S. 165 (1915). Cf. also Union Pac. Ry. v. Chicago, R. I. & P. Ry., 163 U.S. 
564, 600 (1896) ; Southern Pac. Co. v. Jensen, 244 U. S. 205, 221 (1917). 

873 275 U.S. 359 (1928). 

874 281 U.S. 84 (1930) ; cf. Blakey v. Brinson, 286 U. S. 254 (1932). 

875 With respect to the doctrine of the early case, see Seavey, Termination by 
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In Friedlander v. Texas & Pac. Ry." the Court applied the 
rule that a principal is not liable in an action for breach of con- 
tract for failure to deliver goods apparently covered by a bill of — 
lading issued by an agent who receives no goods, if the agent was 
authorized to issue the bill only on receipt of goods. The de- 
cision was questioned as a matter of common law in Gleason v. 
Seaboard Ry.*" and changed by the Federal Bills of Lading 

Shaw v. Railroad Co.*” involved a Missouri statute providing 
that bills of lading “ shall be negotiable by written indorsement 
thereon and delivery, in the same manner as bills of exchange and 
promissory notes.” Bills with the words “ not negotiable ” plainly 
written or stamped on the face were exempted from the operation 
of the statute. But it was held that a bill of lading indorsed in 
blank, stolen and “ indorsed ” by the thief to a purchaser, found 
to “ have reason to believe that the bill of lading was held to 
secure payment of an outstanding draft”, did not give title to the 
cotton covered by the bill to the purchaser. Reluctance to accept 
merchants’ and bankers’ views of such transactions and interpre- 
tation of the statute in the light of the common law were elements 
in the decision. A more substantial element, perhaps, was ap- 
prehension of confusion as to the possible effects of various trans- 
actions, particularly an indorsement, which might be produced 
by likening bills of lading to bills of exchange. A somewhat 
similar case involving a factor’s transfer arose under the same 


Death of Proprietary Powers of Attorney (1922) 31 Yate L. J. 283. Professor 
Seavey’s suggestion that a power of this type survives bankruptcy more readily 
than death as a matter of traditional equity appears not to be a necessary result 
of the authorities there cited. Id. at 296, n.64. 

876 130 U.S. 416 (1889). 

877 278 U.S. 349 (1929). Acency ResTaTeMENT (Am. L. Inst. 1929) § 396, Ex- 
planatory Notes, at 18 and Shepard’s table, treat the earlier case as overruled by the 
later. Nevertheless, the earlier decision, though perhaps questioned, was carefully 
distinguished in the later opinion, in which liability was imposed on the principal 
for fabrication of a bill of lading and false notice of arrival of goods by an agent 
authorized to give notice of arrival of goods, acting fraudulently for his own gain, 
by an application of rules governing agents’ torts. The difference between 2 distinc- 
tion and an overruling seems here substantial. Cf. Standard Oil Co. v. Anderson, 
212 U.S. 215 (1909), with Denton v. Yazoo & Mississippi Valley R. R., 284 U. S. 
305 (1932), on an agency point. 

878 39 Srat. 542 (1916), 49 U.S. C § 102 (1926). 
879 ror U. S. 557, 562 (1879) ; see 2 WiLListon, Sates (2d ed. 1924) § 407. 
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statute.**° It was found that there was no evidence of a written 
indorsement by the factor, and on the ground that a written in- 
dorsement was required for a completely effective negotiation, 
the same decision was reached as in the Shaw case. Some doubt 
was cast on the earlier case, however, by an observation that the 
statute contained a provision which “does not appear to have 
been brought to the notice of this court in that case ” to the effect 
“that any person ‘to whom the same may be transferred shall 
be deemed and held to be the owner of the goods, so far as to give 
validity to any pledge, lien or transfer, given, made or created 
thereby, as on the faith thereof.’” *** The long pressure of busi- 
ness men’s views of order and bearer bills of lading has, of course, 
finally made itself felt in statutes clearly altering the common 
law.**? 

Interesting problems of negotiability have appeared in the 
cases. Thus, two decisions involving railroad aid bonds issued 
by municipal corporations *** were overruled in a third case hold- 
ing that municipal power to borrow did not imply power to issue 
negotiable bonds, and that lack of such power was a defense 
against innocent transferees for value before maturity.** 

A purchaser of corporate bonds never “ issued ” and held non- 
negotiable for uncertainty in the sum promised was held “ affected 
with notice ” of the obligor’s defense, among other things, by the 
presence of overdue interest coupons. “The presence of the 
past-due and unpaid coupons was itself an evidence of dishonor, 
sufficient to put the purchasers on inquiry.” **° The decision was 
overruled with respect to the effect of overdue interest coupons.** 


880 Allen v. St. Louis Bank, 120 U. S. 20 (1887). 

881 Jd. at 36. Cf. Conrad v. Atlantic Ins. Co., 1 Pet. 386, 451. (U. S. 1828). 

382 See, e.g., an opinion citing Shaw v. Railroad Co., ror U. S. 557 (1879), in 
Pere Marquette Ry. v. French & Co., 254 U. S. 538, 544 (1921). 

883 Rogers v. Burlington, 3 Wall. 654 (U. S. 1866); Mitchell v. Burlington, 4 
Wall. 270 (U. S. 1867). Cf. County of Cass v. Johnston, 95 U. S. 360, 365 (1877), 
and Fairfield v. County of Gallatin, roo U. S. 47, 49 (1879), overruling prior de- 
cisions and sustaining railroad aid from municipal corporations under state 
constitutions. 

884 Brenham v. German American Bank, 144 U. S. 173 (1892); see 6 McQu1- 
Lin, Municreat Corporations (2d ed. 1928) §§ 2437, 2511. 

885 Parsons v. Jackson, 99 U. S. 434, 440 (1879), overlooking Cromwell v. 
County of Sac, 96 U. S. 51 (1877) contra. 

886 Railway Co. v. Sprague, 103 U. S. 756 (1881); see CAMPBELL, CasES ON 
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The nature of the individual liability for obligations arising 
out of corporations’ actions is left uncertain by the cases. A de- 
cision that a stockholder’s statutory liability to corporate credi- 
tors is subject to the period of limitations prescribed for actions 
of debt or assumpsit on simple contracts rather than to the period 
prescribed for actions of debt upon statutes **’ appears to have 
been substantially overruled in a case involving a similar 
statute.*** At the last term, however, a director’s statutory lia- 
bility for officers’ misappropriations was held to give a party who 
became a corporate creditor while the provision was in force a 
“ contract ” right the “ obligation” of which could not be im- 
paired by subsequent legislatiqn passed in the exercise of an al- 
leged power to alter or repeal corporation laws.**® The three 
dissenting Justices urged that the state courts had, at the time 
the creditor got his rights, held the statutory obligation subject 
to repeal, and suggested further that the majority had been un- 
duly influenced by “ deceptive labels, borrowed from the law of 
quasi-contracts ’’.*°° On the same day the Court decided that a 
strengthening of a statutory “ quasi-contractual ” remedy to en- 
force stockholders’ statutory liability to restore the bank’s im- 
paired capital did not violate the requirements of due process 
of law.** 

The overruling of decisions on procedural points is sometimes 
desirable. Thus, Ex parte Wisner ** and In re Moore ** were in’ 
effect overruled on one point by the decision in Ex parte Hard- 
ing *** that mandamus is not available as a means of securing the 
revision of determinations of federal courts on their jurisdiction . 
in civil cases subject to review by statutory methods. On an- 
other point, Ex parte Wisner was overruled and In re Moore dis- 


Brits AND Notes (1928) 599, n.2, 599-600. Cf. Davis v. Brown, 94 U. S. 423 
(1877) ; Morgan v. United States, 113 U. S. 476 (1885). Cf. also Grigsby v. Russell, 
222 U.S. 149 (1911) (assignment of life insurance). 

387 Carrol v. Green, 92 U. S. 509 (1875). 

888 McClaine v. Rankin, 197 U.S. 154 (1905), followed, Armstrong v. McAdams, 
46 F.(2d) 931 (C. C. A. 8th, 1931). 

889 Coombes v. Getz, 285 U.S. 434 (1932). 890 Jd. at 449. 

891 Shriver v. Woodbine Sav. Bank, 285 U. S. 467 (1932); see BALLANTINE, 
MANvAL or LAw AND PRACTICE (1930) §§ 218-24. 

892 203 U.S. 449 (1906). 

893 209 U. S. 490 (1908). Accord: Im re Winn, 213 U. S. 458 (1909) (as to 
mandamus). 894 219 U.S. 363 (1911). 
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approved by the decision in Lee v. Chesapeake & Ohio Ry.*** that 
an action between persons not citizens of the state begun in a state 
court might be removed without the plaintiff’s consent to a federal 
court on the ground of diversity of citizenship. 


B 


The history of legislative corrections of common law or statu- 
tory construction decisions of the Supreme Court is pertinent to 
the present topic. Reference has already been made to the bills 
of lading legislation; some other references may be suggestive. 
Legislative modifications of such labor decisions as Hitchman 
Coal & Coke Co. v. Mitchell **° and American Steel Foundries 
v. The Tri-City Central Trades Council,*” and the anti-trust law 
decision in Bedford Cut Stone Co. v. Journeyman Stone Cutters’ 
Ass’n of No. Am.** indicate that the views of policy applied by 
the Court and the ambiguity of legislation have seemed to legis- 
lators to require correction.*” 


395 260 U. S. 653 (1923). Cf. Gordon v. Ogden, 3 Pet. 33, 34 (U.S. 1830); 
Pennington v. Gibson, 16 How. 74, 79 (U. S. 1853); Trebilcock v. Wilson, 12 Wall. 
687 (U. S. 1872); Hornbuckle v. Toombs, 18 Wall. 648, 652, 653 (U. S. 1874); 
Ex parte Flippin, 94 U.S. 348 (1877) ; Langford v. Monteith, 102 U. S. 145 (1880) ; 
United States v. Pinson, 102 U.S. 548, 554, 556 (1881) ; Kountze v.. Omaha Hotel 
Co., 107 U. S. 378 (1883); Evans v. United States, 153 U. S. 584, 587 (1894) ; 

Tefft, Weller & Co. v. Munsuri, 222 U. S. 114, 119-20 (1911); United States 
v. Regan, 232 U. S. 37, 49 (1914); Swift & Co. v. Hoover, 242 U. S. 107, 110 
(1916) ; Rosen v. United States, 245 U.S. 467, 469-72 (1918) ; Fairmont Creamery 
Co. v. Minnesota, 275 U.S. 70 (1927) ; Cogen v. United States, 278 U.S. 221, 226-27 
(1929) ; Snyder v. New York, Chicago & St. Louis R. R., 278 U. S. 578 (1929); 
Hart Refineries v. Montana, 278 U. S. 584 (1929); Sinclair v. United States, 279 
U. S. 749, 766-67 (1929); Henrietta Mills v. Rutherford County, 281 U. S. 121 
(1930); Wheeler Lumber Co. v. United States, 281 U. S. 572 (1930); Hartford 
Accident Co. v. Bunn, 285 U.S. 169 (1932). Cf. a change in the interpretation of 
a criminal statute in Linder v. United States, 268 U.S. 5, 20 (1925). Cf. also 
changes in decisions affecting government, in United States v. Phelps, 107 U. S. 
320, 323 (1883); Belknap v. United States, 150 U. S. 588, 594-95 (1893); In re 
Chapman, 166 U. S. 661, 670-71 (1897) ; Western Union Tel. Co. v. Pennsylvania 
R. R., 195 U. S. 540, 565 (1904). Cf. Alexander Sprunt & Son v. United States, 
281 U. S. 249, 257 (1930) ; International Paper Co. v. United States, 282 U. S. 399, 
408 (1931). 

896 245 U.S. 229 (1917). 

897 257 U.S. 184 (1921). 898 274 U.S. 37 (1927). 

899 See FRANKFURTER AND GREENE, THE Lasor INJUNCTION (1930), for a study 
of the considerations which have led to the most recent legislation on the subject 
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A difference between the views of Congress and the Court as 
to the policy of the anti-trust laws and the patent laws seems to 
be revealed by the special treatment, by enactment of the Clay- 
ton Act,*°° of such transactions as the tying clauses of the United 
Shoe Machinery Co. leases of its machines. The statute followed 
a decision by the Supreme Court holding a complaint against the 
shoe machinery corporation defective.“ The basic theory of 
that decision seems consistent with modern views. However, a 
decision subsequent to the Clayton Act, sustaining the validity 
under the Sherman Act of the company’s practices, including its 
leases, seems inconsistent with other decisions of the Court deal- 
ing with the relation of the anti-trust laws to the patent laws, as 
well as with the basis of its anti-trust law decisions.*°? At any 
rate, the effect of this decision was corrected in a subsequent de- 
cision that the tying clauses of the leases were condemned by 
the Clayton Act.** 

A ten years’ practice under the original Interstate Commerce 
Act of 1887 was changed by a decision that the Act did not 
give the Interstate Commerce Commission power to make en- 
forceable orders prescribing reasonable and non-discriminatory 
rates.*°* The effect of this decision was corrected by the Hep- 
burn Act*® and subsequent legislation.*°* The Interstate 
Commerce Act was at one time construed to authorize the Inter- 
state Commerce Commission to require testimony only in the 


by Congress, the Act of March 23, 1932, 29 U.S. C. Supp. VI §§ 101-15. The legis- 
lation is doubtless not final. Further regulation of stays pending appeals, for exam- 
ple, may be found desirable. On the application to labor of the Sherman Act, see a 
review of BERMAN, LABoR AND THE SHERMAN ACT, in (1931) 21 AM. Econ. REV. 335. 
The reviewer suggests that some possibly unanticipated consequences of recent labor 
decisions may require still further amendment of the Sherman Act. 

400 38 Srat. 731 (1914), 15 U.S.C. § 14 (1926). 

401 United States v. Winslow, 227 U. S. 202 (1913). 

402 United States v. United Shoe Mach. Co., 247 U.S. 32 (1918); cf. Standard 
Sanitary Mfg. Co. v. United States, 226 U. S. 20 (1912) ; Straus v. Victor Talking 
Mach. Co., 243 U. S. 490 (1917); Motion Picture Patents Co. v. Universal Film 
Mfg. Co., 243 U. S. 502 (1917). See notes 127, 128, 312, supra. 

408 United Shoe Mach. Corp. v. United States, 258 U. S. 451 (1922). 

404 Interstate Commerce Comm. v. Cincinnati, New Orleans & Tex. Pac. Ry., 
167 U.S. 479 (1897). 


405 34 Start. 590 (1906). 
406 See 1 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION (1931) 25-35, 


40-41, 45-52; Arizona Grocery Co. v. Atchison, T. & S. F. Ry., 284 U. S. 370 (1932). 
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investigation of alleged breaches of “ existing law.”” Doubt was 
expressed whether the Constitution, apparently because of the 
Fifth Amendment, would permit Congress to authorize the Com- 
mission to go further.*°’ After the Act was amended, however, 
it was construed to authorize the Commission to require witnesses 
to make answers which “ may be valuable as information to Con- 
gress.”” The constitutional difficulty was not considered serious.*°* 

Two legislative changes were necessary to destroy the exemp- 
tion of business trusts from federal “ association ” and “ corpora- 
tion ” capital stock taxes established by decisions of the Supreme 
Court.*°”® On the other hand, a trade union was held to be in- 
cluded among “ corporations and associations” as the phrase is 
used in the Sherman Act.**® More recently, legal effect has been 
given, with less difficulty, to the business similarities between some 
types of business trusts and corporations.** 

The limits of legislative modification of judicial decisions are 
disclosed by the efforts of Congress to modify the effects of the 
doctrine that the Constitution requires uniformity in admiralty 
law.**? Acting on the supposed analogy that state liquor laws 


interfering with interstate commerce to an unconstitutional de- 


407 Cf. Harriman v. Interstate Commerce Comm., 211 U.S. 407 (1908). 

408 Smith v. Interstate Commerce Comm., 245 U. S. 33 (1917); cf. Federal 
Trade Comm. v. American Tobacco Co., 264 U.S. 298 (1924). See also Mitter, THE 
LEGISLATIVE EVOLUTION OF THE INTERSTATE COMMERCE AcT (1930) 192, 257. 

409 Cf, Eliot v. Freeman, 220 U.S. 178 (1911), and Crocker v. Malley, 249 U. S. 
223 (1919), with Hecht v. Malley, 265 U. S. 144 (1924). Cf. Poe v. Seaborn, 282 
U. S. ror, 115, 116 (1930); United States v. Malcolm, 282 U. S. 792 (1931); 
Michigan v. Michigan Trust Co., 286 U. S. 334, 342-46 (1932); Burnet v. Com- 
monwealth Improvement Co., 53 Sup. Ct. 198, 199 (1932) (rules of persons and 
taxation; narrow distinctions drawn between statutory schemes and decisions 
thereunder). 

410 United Mine Workers of Am. v. Coronado Coal Co., 259 U. S. 344 (1922). 

411 Hemphill v. Orloff, 277 U. S. 537 (1928). See FRANKFURTER AND LANDIS, 
Tue BusINEss OF THE SUPREME CouRT OF THE UnirTep STaTEs (1928) 110-19, 188, 
198-202, 214-16, 260-80, for examples of the relations between legislative and judi- 
cial development of the law governing federal procedure. See recent applications 
of legislative changes in decisional rules, in Richmond Co. v. United States, 275 
U. S. 331 (1928); Western Union Tel. Co. v. Priester, 276 U. S. 252 (1928); 
Leonard v. United States, 279 U.S. 40 (1929); Wilbur v. United States, 284 U. S. 
231, 234 (1931). Cf. United States v. Benz, 282 U. S. 304, 309 (1931); General 
Motors Acceptance Corp. v. United States, 286 U. S. 49 (1932); United States v. 
The Ruth Mildred, 286 U. S. 67 (1932), involving penal statutes, and resting on 
narrow distinctions between statutory schemes and decisions thereunder. 

412 See note 213, supra. 
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gree might nevertheless be allowed by Congress,*** legislative 
attempts were twice made to give maritime effect to state work- 
men’s compensation acts. Both acts of Congress were thought 
to violate the constitutional requirement of uniformity in mari- 
time matters and held void.*** A solution was finally found in a 
federal maritime workmen’s compensation act, the Longshore- 
men’s and Harbor Workers’ Compensation Act.**® 

Modification of constitutional decisions may, of course, be 
achieved by the process of amendment. Amendments XI, XIII, 
XIV, XV (in a sense), and XVI embody changes made in this 
manner in our fundamental decisional law. 


Cc 


Constitutional questions other than those of the sort discussed 
in this paper might be made the subjects of more extended treat- 
ment. The history of constitutional safeguards against illegal 
searches and seizures and against self-incrimination is referred 
4o in a recent case. Mr. Justice Brandeis and three other dis- 
senting judges thought that decisions protecting letters in the 


413 Im re Rahrer, 140 U. S. 545 (1891); Clark Distilling Co. v. Western Md. 
R. R., 242 U.S. 311 (1917). 

414 Knickerbocker Ice Co. v. Stewart, 253 U. S. 149 (1920); Washington v. 
Dawson & Co., 264 U. S. 219 (1924). Compare the constitutionai limitation dis- 
closed more recently in Crowell v. Benson, 285 U. S. 22 (1932); see Note (1933) 
46 Harv. L. Rev. 478. 

415 44 SraT. 1424 (1927), 33 U.S. C. Supp. V § 901-50 (1931). Only accidents 
beyond the constitutional powers of the states are covered by this Act. Uncer- 
tainty as to the limits of these powers has perhaps been increased by recent deci- 
sions. The elective nature of a state act will not, despite previous suggestions to 
the contrary, extend its operation. Northern Coal & Dock Co. v. Strand, 278 U. S. 
142 (1928). A possible test for accidents outside the limits of state control, based 
on the occurrence of an accident within admiralty jurisdiction to a person employed 
under a contract which might have been the subject of admiralty jurisdiction, seems 
to have been disapproved. John Baizley Iron Works v. Span, 281 U.S. 222 (1930); 
cf. Spencer Kellogg & Sons Co. v. Hicks, 285 U. S. 502 (1932). An amendment 
seems required to extend the federal act to all accidents occurring within the limits 
of admiralty jurisdiction. See Note (1929) 5 Wis. L. Rev. 245, 253-56. Compare 
a similar uncertainty about the limits of the Federal Employers’ Liability Act, 
which seems to require a more exact definition of the accidents within its purview. 
Erie R. R. v. Collins, 253 U. S. 77 (1920), Erie R. R. v. Szary, 253 U.S. 86 (1920), 
overruled in Chicago & Eastern Ill. R. R. v. Industrial Comm. of Illinois, 284 U. S. 
296 (1932) ; cf. Chicago & N. W. Ry. v. Bolle, 284 U.S. 74 (1931) ; New York, N. H. 
& H.R. R. v. Bezue, 284 U.S. 415 (1932). 
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mails against unwarranted official seizures and private papers 
against orders to produce them or admit allegations, were incon- 
sistent with the decision announced in Olmstead v. United States 
that the telephone communications of an organized liquor busi- 
ness are not protected against wire-tapping prohibition officials 
by constitutional safeguards against self-incrimination and “ un- 
reasonable searches and seizures.” **° 

Dean Wigmore observes what he considers modifications of 
opinion with respect to the relation between Amendments IV 
and V and to the admissibility in evidence **’ of things seized in 
violation of Amendment IV beginning with Boyd v. United 
States.“* He states that the tendency to limit the admissibility 
of illegally obtained evidence expressed in Boyd v. United States 
received what he considers a desirable qualification in Adams v. 
New York,*® which in turn received what he considers an unde- 
sirable qualification in Weeks v. United States.“ Since Dean 
Wigmore’s treatise appeared, the tendency which he criticizes has 
been strengthened by Gambino v. United States.*** 


416 Compare Ex parte Jackson, 96 U.S. 727 (1878), and Boyd v. United States, 
116 U. S. 616 (1886), with Olmstead v. United States, 277 U. S. 438 (1928). 

417 See 4 WicMorE, EviwENcE (2d ed. 1923) §§ 2184, 2264, n.12. 

418 116 U.S. 616 (1886). 

419 192 U.S. 585 (1904). 

420 232 U.S. 383 (1914) (motion for return of illegally secured evidence, made 
before trial, prevails). 

421 275 U.S. 310 (1927). For an emphatic statement in support of the policy of 
this tendency, see the dissenting opinion of Mr. Justice Holmes in Olmstead v. 
United States, 277 U. S. 438, 470-71 (1928). Cf. Casey v. United States, 276 U. S. 
413, 423-24 (1928) ; Sorrells v. United States, 53 Sup. Ct. 210 (1932). Cf. modifica- 
tions of constitutional opinions and decisions, in Union Pac. R. R. v. McShane, 
22 Wall. 444 (U.S. 1875); Kilbourn v. Thompson, 103 U. S. 168, 196-200 (1881) ; 
Cunningham v. Macon & Brunswick R. R., 109 U. S. 446, 453-54 (1883) ; Coving- 
ton Bridge Co. v. Kentucky, 154 U. S. 204, 211 (1894); Bank of Commerce v. 
Tennessee, 163 U. S. 416 (1896); The Robert W. Parsons, 191 U. S. 17, 34-35 
(1903); Garland v. Washington, 232 U.S. 642, 645 (1914); United States v. Nice, 
241 U.S. 591, 601 (1916) ; Arkadelphia Co. v. St. Louis S. W. Ry., 249 U.S. 134, 149 
(1919); Brewer Oil Co. v. United States, 260 U. S. 77, 83-85 (1922); First Nat. 
Bank v. Hartford, 273 U. S. 548, 552-53 (1927); Biddle v. Perovich, 274 U. S. 
480, 486 (1927); Douglas v. New York, N. H. & H. R. R., 279 U. S. 377, 387 
(1929) ; Patton v. United States, 281 U. S. 276, 293, 294 (1930); Gasoline Products 
Co. v. Champlin Ref. Co., 283 U. S. 494, 499 (1931) ; Iowa-Des Moines Bank v. 
Bennett, 284 U. S. 239, 246-47 (1931). Compare particularly cases involving 
interesting distinctions under the Equal Protection Clause: Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540 (1902), limited by Liberty Warehouse Co. v. Burley Ass’n, 
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Difficulties have had to be met in determining how far the 
Federal Constitution and federal legislation affect human rela- 
tions in outlying territories and dependencies. Some basic rights 
such as the property rights considered in Dred Scott v. Sanford *” 
are probably given constitutional protection in all such regions; 
and some prohibitions such as the provision in Amendment XIII 
that slavery shall not exist “ within the United States, or any 
place subject to their jurisdiction,” plainly addressed to Congress 
and other federal organs, are doubtless of comprehensive effect. 
On the other hand, it seems plain that certain other provisions, 
like that requiring “ apportionment ” of direct taxes among the 
states or that requiring “all Duties, Imposts and Excises ” to be 
“uniform throughout the United States ”, cannot apply to Con- 
gress when acting as a legislature for any territory, such as 
Alaska.**® Though these propositions may be relatively plain, 
their discussion has led the Court into the field of uncertain 
theory. 

The effect of constitutional provisions on matters of govern- 
mental organization and procedure, particularly judicial organi- 
zation and procedure, in territories and dependencies and the 
relation of federal revenue measures to constitutional provisions 
comprise another class of questions. In 1828 a unanimous 
Court, speaking through Chief Justice Marshall, held that 
Congress might give admiralty jurisdiction to a court created 
by the territorial legislature of Florida, though it could give 
such jurisdiction to a court sitting within the states only if 
Congress had created the court. One ground of the decision was 
that Congress was acting as a territorial legislature. Congres- 
sional power to control judicial organization in a territory might, 


276 U. S. 71, 91 (1928); Louisville Gas & Elec. Co. v. Coleman, 277 U. S. 32 
(1928), and Frost v. Corporation Comm., 278 U. S. 515 (1929), limited by Tax 
Comm’rs v. Jackson, 283 U. S. 527 (1931), and Great Atlantic & Pac. Tea Co. v. 
Maxwell, 284 U.S. 575 (1931) ; Quaker City Cab Co. v. Pennsylvania, 277 U. S. 389 
(1928), limited by White River Co. v. Arkansas, 279 U. S. 692 (1929), and Law- 
rence v. Tax Comm., 286 U. S. 276, 283-85 (1932). 

For references to other modifications of constitutional and non-constitutional 
theory by the Court, in addition to those more particularly discussed, see cases 
listed in Shepard’s and Brooke’s tables. 

422 19 How. 393 (U.S. 1857) ; see Burpick, THe Law or THE AMERICAN CON- 
STITUTION (1922) $$ 102-05. 

423 Binns v. United States, 194 U. S. 486 (1904). 
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however, well be subjected to constitutional limits on admiralty 
jurisdiction; and it seems to be implied in the opinion that 
general constitutional regulations of governmental organization 
do not apply in territories.** 

Events at the time of the war with Spain made the question 
prominent, and it was treated in famous decisions. It was de- 
cided that Porto Rico ceased, on the conclusion of peace with 
Spain, to be included among “ foreign countries ” within the 
meaning of our tariff legislation, so that neither “ imports ” from 
nor “ exports ” to Porto Rico were subject to tariffs then in force. 
Mr. Justice Brown delivered the opinions of a majority made up 
of Chief Justice Fuller and Justices Harlan, Brewer, Brown, and 
Peckham. Justices Gray, Shiras, White, and McKenna dis- 
sented.*> At the same time, duties imposed on goods coming from 
Porto Rico by the terms of the act organizing permanent Porto 
Rican government were held not forbidden by the constitutional 
requirement that “ all Duties, Imposts and Excises shall be uni- 
form throughout the United States”, nor by the provision that 
“ Vessels bound to, or from, one State ” shall not “ be obliged to 
enter, clear, or pay Duties in another”. Chief Justice Fuller, 
and Justices Harlan, Brewer, and Peckham dissented. Mr. Jus- 
tice Brown, one of the majority, based his opinion on a theory, 
like that just attributed to Chief Justice Marshall, that congres- 
sional tariff legislation was not subject to limitation in its effect 
on territories by the Constitution. Justices Gray, Shiras, White, 
and McKenna, who concurred with Mr. Justice Brown in the re- 
sult, thought the constitutional limitations in favor of free trade, 
applicable to territorial matters if, and only if, the territory in 
question had been “incorporated” into the United States by 
Congress; they considered Porto Rico not incorporated into the 
United States.*** Mr. Justice Brown observed: 

“ The decisions of this court upon this subject have not been altogether 
harmonious. . . . In passing upon the questions involved in this case 
and kindred cases, we ought not to overlook the fact that, while the 


424 American Ins. Co. v. Canter, 1 Pet. 511 (U.S. 1828). 

425 De Lima v. Bidwell, 182 U.S. 1 (1901); Dooley v. United States, 182 U. S. 
222 (1901). 

426 Downes v. Bidwell, 182 U. S. 244 (1901), followed (with the same Justices 
dissenting), Czarnikow, MacDougall & Co. v. Bidwell, 191 U.S. 559 (1903) ; Warner, 
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Constitution was intended to establish a permanent form of government 
for the States which should elect to take advantage of its conditions, 
and continue for an indefinite future, the vast possibilities of that future 
could never have entered the minds of its framers. . . .” 477 


VI 


The philosophy of individualism in various forms has been 
appropriate to youthful capitalism. It has expressed itself not 
only in industrial institutions, but in the gradual development of 
protections to the liberty of owners and managers of property, 
and to freedom of trade among the states, by the creation and ad- 
justment of judicial theory. Corporations have secured the pro- 
tection of basic rights in states other than the states of their 
origin, and organizations engaged in interstate commerce have 
gained their present immunities, only after the express overruling 
of earlier decisions by the Supreme Court. A tendency may be 
observed at times to extend the constitutional protection given 
certain classes of taxpayers. 

Individualist habits will probably not soon disappear. Mental 
and civic individualism may in fact be more than ever essential 
if other depressions in time produce what some expect, a relatively 
codperative industrial system. If technical and administrative 
developments do indeed require the creation of new types of 
codperative social and industrial organizations, and the extension 
of social control, it is possible to expect that such developments 
will not meet a permanent obstacle in the decisions of the Supreme 
Court. The wisdom of the Court has led it throughout its history 
to recognize the necessity for practical adjustments in its adminis- 
tration of justice. 

Mr. Justice Story observed in Swift v. Tyson: 


“., . it will hardly be contended that the decisions of Courts consti- 


Barnes & Co. v. Stranahan, 191 U. S. 560 (1903); Kaufman & Sons v. Smith, 216 
U. S. 610 (1910) (without dissent). Cf. Callan v. Wilson, 127 U.S. 540 (1888) 
(guaranty of jury trial effective in District of Columbia). The test of “ incorpo- 
ration” has been applied in subsequent cases relating to judicial procedure. Ras- 
mussen v. United States, 197 U. S. 516 (1905) ; Balzac v. Porto Rico, 258 U.S. 298 
(1922). A suggestion in Downes v. Bidwell, supra, that an incorporated territory 
is a “ state ” for some constitutional purposes was, however, disapproved in Alaska 
v. Troy, 258 U.S. ror (1922). 
427 182 U.S. at 258, 284. 
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tute laws. They are, at most, only evidence of what the laws are, and 
are not of themselves laws. They are often reexamined, reversed, and 
qualified by the Courts themselves, whenever they are found to be either 
defective, or ill-founded, or otherwise incorrect.” 47° 


Chief Justice Taney, dissenting in The Passenger Cases, said: 


“TI... am quite willing that it be regarded hereafter as the law of 
this court, that its opinion upon the construction of the Constitution is 
always open to discussion when it is supposed to have been founded in 
error, and that its judicial authority should hereafter depend altogether 
on the force of the reasoning by which it is supported.” 4° 


Mr. Justice Miller said in a dissenting opinion: 


“ With as full respect for the authority of former decisions, as belongs, 
from teaching and habit, to judges trained in the common-law system 
of jurisprudence, we think that there may be questions touching the 
powers of legislative bodies, which can never be finally closed by the 
decisions of a court. . . .” *%° 


Mr. Justice Field said in expressing an opinion of the Court: 


“ Tt is more important that the court should be right upon later and more 
elaborate consideration of the cases than consistent with previous decla- 
rations. Those doctrines only will eventually stand which bear the 
strictest examination and the test of experience.” *** 


Many of the cases discussed and referred to have been cited 
in discussions of the exercise of the overruling power in dis- 
senting opinions of Mr. Justice Brandeis.*** His most com- 


428 16 Pet. 1, 18 (U.S. 1842). 

429 7 How. 283, 470 (U. S. 1849). 

480 Washington University v. Rouse, 8 Wall. 439, 444 (U. S. 1870) (giving effect 
to a charter contract for tax exemption). 

481 Barden v. Northern Pac. R. R., 154 U. S. 288, 321-22 (1894) (minerals 
other than coal and iron reserved from grant of land to railroad by the United 
States). 

482 See Washington v. Dawson & Co., 264 U. S. 219, 236 (1924); Jaybird Min- 
ing Co. v. Weir, 271 U.S. 609, 619 (1926) ; Di Santo v. Pennsylvania, 273 U. S. 34, 
43 (1927) ; Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 405-13 (1932). Com- 
pare his opinion, expressing the opinion of the Court, in Brinkerhoff-Faris Trust & 
Sav. Co. v. Hill, 281 U. S. 673, 681 (1930). 
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prehensive observations on the subject were in Burnet v. 
Coronado Oil & Gas Co. 


“ Stare decisis is not, like the rule of res judicata, a universal, inexorable 
command. ... Stare decisis is usually the wise policy, because in most 
matters it is more important that the applicable rule of law be settled 
than that it be settled right. . . . This is commonly true even where 
the error is a matter of serious concern, provided correction can be had 
by legislation. But in cases involving the Federal Constitution, when 
correction through legislative action is practically impossible, this Court 
has often overruled its earlier decisions. The Court bows to the lessons 
of experience and the force of better reasoning, recognizing that the 
process of trial and error, so fruitful in the physical sciences, is appro- 
priate also in the judicial function.” *** 
Malcolm P. Sharp. 


Wisconsin Law ScuHoot. 


483 285 U.S. at 405-08. 
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THE WHITE Primary IN Texas Since Nrxon v. Connon. — Three 
weeks after the United States Supreme Court in Nixon v. Condon* had 
declared unconstitutional a device by which negroes had been excluded 


1 286 U.S. 73 (1932), (1932) 32 Cot. L. REv. 1069, (1933) 27 Itz. L. REv. 686. 
The case is a sequel to Nixon v. Herndon, 273 U.S. 536 (1927), which held uncon- 
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from voting in the Texas Democratic primary elections, the Texas 
Democratic State Convention effected a new scheme to accomplish the 
same purpose. By resolving that “ white citizens . . . shall be eligible 
for membership in the party and as such eligible for participation in 
the primaries ”’,? the convention sought to avoid the objectionable fea- 
tures of the method invalidated, under which the State Executive Com- 
mittee of the party had barred negroes in pursuance of a legislative 
enactment conferring upon it the power to determine qualifications of 
party members.’ The majority of the Court reasoned that the Execu- 
tive Committee had derived its power from the statute, that it had 
therefore acted in behalf of the state, and hence was subject to the 
prohibitions of the Fourteenth Amendment.* Mr. Justice Cardozo’s 
statement that “‘ Whatever inherent power a State political party has to 
determine the content of its membership resides in the State conven- 
tion ” ° left undetermined the effect of similar action by the convention 
without statutory authority. This problem the resolution of the Texas 
Democratic Convention squarely presents. 

Since it is established that the prohibitions upon the states in the 
Fourteenth and Fifteenth Amendments extend only to their instrumen- 
talities,® as distinguished from individuals or voluntary associations,’ the 
effect of the resolution must depend upon the status of the Democratic 


stitutional an act of the Texas legislature providing that “in no event shall a negro 

be eligible to participate in a democratic party primary election.” Immediately fol- 

lowing that decision, the Texas legislature repealed the offending provision and 

enacted the statute involved in Nixon v. Condon. See Notes (1930) 43 Harv. L. 

Rev. 467, 470; (1930) 15 Corn. L. Q. 262, 263. 

“ 2 See ‘dam v. County Democratic Executive Com., 60 F.(2d) 973, n.1 (S. D. 
‘ex. 1932 

8 Tex. Strat. (Vernon, 1928) art. 3107: “Every political party in this State 
through its State Executive Committee shall have the power to prescribe the quali- 
fications of its own members and shall in its own way determine who shall be 
qualified to vote or otherwise participate in such political party... .” As yet, the 

Texas legislature has taken no steps to repeal the provision. Since the act itself 
was not invalidated by Nixon v. Condon, but merely discriminatory action by the 
Executive Committee under the statute, it is conceivable that the express grant of 
power to the committee precludes any authority in the convention to determine 
the qualifications of party members. A question raising this point was certified to 
the Texas Supreme Court, but the certificate was dismissed upon grounds that 
rendered an answer to the question unnecessary. County Democratic Executive 
Com. v. Booker, 52 S. W.(2d) 908 (Tex. 1932). 

4 Nixon v. Condon, like Nixon v. Herndon, supra note 1, was based upon the 
equal protection clause of the Fourteenth Amendment. Why these cases were not 
rested upon the Fifteenth Amendment, violation of which is more readily dis- 
cernible, invites inquiry. The explanation may lie in a desire of the Court to avoid 
a redetermination of the issue raised in Newberry v. United States, 256 U.S. 232 
(1921), in which a majority of the Court declared that a direct primary was not 
iat election, within the meaning of Art. I, § 4 of the Constitution. See note 35, 
infra. 

5 286 U.S. at 84. 

Virginia v. Rives, 100 U. S. 313 (1879) (judge) ; Vick Wo v. Hopkins, 118 
356 (1886) (municipality) ; Raymond v. Chicago Traction Co., 207 U.S. 20 
7) (state board of equalization); Home Tel. & Tel. Co. v. Los Angeles, 227 
278 (1913) (municipality). 

United States v. Cruikshank, 92 U. S. 542 (1875); Civil Rights Cases, 109 


6 
U.S. 
I 
S. 
7 


(1907 
Uz 
U.S. 3 (1883) ; James v. Bowman, 190 U. S. 127 (1903) ; Corrigan v. Buckley, 271 
U. S. 323 (1926). 
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Party in Texas. The courts faced with the problem have adopted this 
approach. Thus, the four dissenting Justices in Nixon v. Condon argued 
that the party was a “ voluntary association ” possessing inherent power 
to select its own members.* Subsequently, a federal district court in 
Texas declared that the “ convention passing this resolution was an 
agency of the state.” ® A contrary conclusion has been reached by two 
other local courts.’® 

But the terms “voluntary association” and “ agency” are inapt. 
They are not mutually exclusive; that a party may be voluntary ** does 
not prevent its serving in some instances as an arm of the state. The 
determining factor is not the intrinsic character of the party, as courts 
frequently assume,’* but the relationship between the party and the 
state. The test of this relationship is not alone whether the party rep- 
resents the state as does the agent his principal; a further test is 
whether particular phases of party action have become so integrated in 
state action that they should be subject to the constitutional restraints 
imposed upon the states.’* In this connection precedents from jurisdic- 


8 286 U.S. at 104. 
® White v. County Democratic Executive Com., 60 F.(2d) 973 (S. D. Tex. 
1932). A negro prayed for a writ of mandamus to require the defendants, manag- 
ers of county primary elections, to permit him to vote in the primaries. The defend- 
ants had excluded him in pursuance of the convention’s resolution restricting 
participation in the primary to white Democrats. The court declared that the reso- 
lution was unconstitutional, but dismissed the bill because of lack of jurisdiction to 
grant a mandamus of the type sought. Accord: Booker v. County Democratic 
Executive Com., U. S. Dist. Ct., W. D. Tex. 1932 (unreported). 

10 In Drake v. Executive Com., U. S. Dist. Ct., S. D. Tex. 1933, the plaintiff 
sought to enjoin enforcement of a regulation of a city executive committee which 
denied to negroes the right to vote in a Democratic primary election. The regula- 
tion was held valid on the ground that the committee acted in the exercise of powers 
inherent in the party and that it was therefore not an agency of the state. See U.S. 
Daily, Jan. 20, 1933, at 2024. 

County Democratic Executive Com. v. Booker, 53 S. W.(2d) 123, (Tex. Civ. 
App. 1932), reached a similar conclusion. There, a negro sought to enjoin the en- 
forcement by election officials of the convention’s resolution. In denying the in- 
junction, the court reasoned that the resolution constituted action by a “ voluntary 
political association ” with power to determine who should be “ eligible for partici- 
pation in the primaries”. On rehearing, the court certified to the Texas Supreme 
Court the question whether the convention had authority to adopt the resolution. 
The certificate was dismissed because of the want of the necessary parties de- 
no ag County Democratic Executive Com. v. Booker, 52 S. W.(2d) 908 (Tex. 
1932 

11 Certainly in origin parties are purely voluntary associations. See MERRIAM, 
AMERICAN Potiticat IpEas (1920) 278; Ray, AN INTRODUCTION TO POLITICAL Par- 
TIES AND PrRAcTIcAL Poritics (1913) 11. And there is undoubtedly considerable 
force to the statement of Mr. Justice McReynolds, dissenting, in Nixon v. Condon, 
that ‘“sPolitical parties are fruits of voluntary action.... White men may 
organize; blacks may do likewise. A woman’s party may exclude males. This 
much is essential to free government.” 286 U.S. at 104. But see MERRIAM AND 
OverACKER, Primary ELections (1928) 140: “ The theory of the party as a volun- 
tary association has been completely overthrown by the contrary doctrine that the 
party is in reality a governmental agency, subject to legal regulation and control.” 

12 Cf. Chandler v. Neff, 298 Fed. 515 (W. D. Tex. 1924), Note (1925) 23 
Mica. L. REv. 279; Grigsby v. Harris, 27 F.(2d) 942 (S. D. Tex. 1928); Bliley v. 
West, 42 F.(2d) ror (C. C. A. 4th, 1930), aff’g 33 F.(2d) 177 (E. D. Va. et¥ 
Nixon v. Condon, 34 F.(2d) 464 (W. D. Tex. 1929), 49 F.(2d) ror2 (C. C. A. sth 
1931), 286 U. S. 73, 89 (1932) (dissenting opinion). 

8 See Mr. Justice Cardozo, in Nixon v. Condon, 286 U.S. at 89. 
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tions where the statutes differ from those of Texas are of doubtful value. 
The factors that will determine the constitutionality of the convention’s 
action are the functions in fact performed by the party, and the amount 
of control which the legislature exercises over its activities. 

That political parties today perform a state function seems clear.** 
They conduct the entire process of nomination.’> And since nomination 
by the Democratic Party in Texas is normally equivalent to election, the 
party primary is the decisive election.‘° To this extent, then, the party 
administers the business of the government. 

In Texas, state regulation of political parties and party primaries has 
been much less thorough than in most of the other jurisdictions.’ The 
expense of the direct primary is borne by the candidates, instead of by 
the state; party officials, not state officials, conduct the primary elec- 
tions; statutes do not, as elsewhere, define the qualifications of party 
membership.'® Yet legislative regulation of party functions is not lack- 


14 See 2 Bryce, AMERICAN COMMONWEALTH (1924 ed.) 3; Ray, op. cit. supra 
note 11, at 10; Wooprow Witson, CoNSsTITUTIONAL GOVERNMENT IN THE UNITED 
States (1911) 218. 

15 This is normally true as a matter of practice, although the statutes authorize 
non-partisan nominations. Trex. Stat. (Vernon, 1928) arts. 3159-62. 

16 In four recent gubernatorial elections, Texas Democrats cast nearly three times 
the vote of their Republican opponents, as shown by the following table: 

Year Republican Vote Democratic Vote 
1924 298,046 422,059 
1926 31,531 233,068 
1928 129,910 566,139 
1930 252,738 
See Wortp ALMANAC (1931) 904; id. (1933) 903. Only in the elections of 1924 
and 1928 did Texas Republicans bring their party within the mandatory provisions 
of the direct primary law, the requisite for which is 100,000 votes for the party’s 
gubernatorial candidate in the preceding general election. Thus, but twice have the 
Republicans held primary elections. In the primaries of 1926 they polled 15,289 
votes, as against 821,234 in the first Democratic primary, and 766,318 in the Demo- 
cratic run-off primary. In the 1930 primary elections approximately 10,000 Repub- 
licans cast ballots, while 833,442 Democrats participated in the first primary and 
857;773 in the run-off. See Reply Brief for Petitioner, Nixon v. Condon, at 15. 
7 CH., e.g., On10 Gen. Cope (Page, 1932) §§ 4948-5015; Wis. STAT. (1931) 
§§ 5.01-5.29. The primary laws of the several states are summarized in Merriam 
AND OVERACKER, Primary ELecTions 60-107, supplemented by articles by Over- 
acker in (1928) 22 Am. Pot. Scr. REv. 353; (1930) 24 id. 370; (1932) 26 id. 294. 
These regulations received their greatest impetus with the widespread adoption of 
the Australian ballot in the nineties, although stray statutes appeared as early as 
1866. Cf. Cal. Laws 1866, c. 359; N. Y. Laws 1866, c. 783. Before the enactment 
of these measures the courts refused to interfere in factional disputes within the 
parties. See Notes (1924) 38 Harv. L. Rev. 92; (1922) 20 A. L. R. 1035. 

In New Mexico there is no statutory regulation of political parties, except pro- 
visions for the certification of nominations by “ the chairman and secretary of every 
political convention ” for the filling of vacancies, and for the prevention of duplica- 
tion of party names or emblems. See N. M. Strat. Ann. (Courtright, 1929) 
§§ 41-302 to 41-304. In four other oy the degree of legislative regulation closely 
approaches that of Texas. Cf. Ark. Dic. Strat. (Crawford & Moses, 1921) 
§§ 3746-82; Ga. Cope ANN. (Michie, 1926) §§ 127-38; Miss. Cope ANN. (1930) 
§§ 5864-5910; S. C. Cope (Michie, 1932) §§ 2352-2418. 

18 Tex, Srat. (Vernon, 1928) arts. 3104-05, 3107-08. With these provisions, 
compare, e.g., Inu. Rev. Stat. (Cahill, 1931) c. 46, 460(13), 460(25), 
460(44)-(45); Mo. Star. Ann. (Vernon, 1932) pp. 3725, 3727, 3734; N. Y. Exgc- 
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ing. Statutes fix dates of conventions, regulate methods of choosing 
their delegates, and define their duties and powers.*® The direct primary 
is made compulsory by statute, its date set, the expenses of candidates 
limited, and the duties of its officials prescribed.*° Equipment pro- 
vided by the state for the general election is used in the primary.”* State 
courts have jurisdiction over contested primary elections.** The argu- 
ment has been made that such regulations amount merely to “ recogni- 
tion” of inherent party power.”* But in view of the incorporation of 
these restrictions in a comprehensive plan for the nomination of state 
officers, essentially a governmental function,** the action of the party in 
conducting an election so controlled savors strongly of action by the 
state itself. 

The Texas courts have taken a view at variance with this conclusion.?* 
Waples v. Marrast *® decided that the cost of primary elections could 
not be paid from state funds under constitutional provisions permitting 
expenditures for “ public purposes” only.?”_ The Texas Supreme Court 


Tions Law (1922) §§ 100, 192, 196; Pa. Stat. Ann. (Purdon, 1930) tit. 25, §§ 1141, 
1181, 1291. Legislative prescription of tests of party affiliation has usually been 
sustained. Ladd v. Holmes, 40 Ore. 167, 66 Pac. 714 (1901) ; Hopper v. Stack, 
69 N. J. L. 562, 56 Atl. 1 (1903) ; Baer v. Gore, 79 W. Va. 50, 90 S. E. 530 (1916). 

19 Trex. Star. (Vernon, 1928) arts. 3102, 3133-39. These statutes provide 
for county, conventions and specify the method of representation. The county 
conventions must elect delegates to district and state conventions, the number being 
proportionate to the voters represented. Each convention is given specified duties, 
including the state convention. Even as to the platform the party does not have 
a free hand, for the statute requires that every resolution of the platform be 
sanctioned in advance at a primary election. As to regulations of conventions in 
other states, see Rocca, NoMINATION MeTHops (1927) 10, 13, 31. 

20 Tex. Stat. (Vernon, 1928) arts. 3101-05, 3144. Nomination by direct pri- 
mary is mandatory for parties casting 100,000 votes or more at the preceding 
general election. 

21 Article 3120 permits the use in the party: primary of voting booths, ballot 
boxes, and guard rails prepared for the general election. 

22 The manner of contesting primary elections is minutely regulated. Execu- 
tive committees and district courts have concurrent jurisdiction, but cases may be 
appealed from the executive committees to the district courts, where a trial de novo 
may be had. In contests for state offices either party may appeal to the Court of 
Civil Appeals, where the hearing takes precedence over all other cases. See Trex. 
Strat. (Vernon, 1928) arts. 3146-48, 3151-53. 

28 See Mr. Justice McReynolds, dissenting, in Nixon v. Condon, 286 U. S. at 
103; Brief for Respondents, id. at 5. 

24 See notes 14-16, supra. Cf. Mr. Justice Pitney, dissenting, in Newberry v. 
United States, 256 U.S. 232, 279 (1921): “ An election is the. choosing of a person 
by vote to fill'a public office. In the nature of things it is a complex process, in- 
volving . . . some method of narrowing the choice by eliminating candidates. . . .” 

25 The most recent pronouncement is County Democratic Com. v. Booker, 
supra note Io. 

26 08 Tex. 5, 184 S. W. 180 (1916). 

27 Courts in other states have usually reached a contrary result. State ex rel. 
Labauve v. Michel, 121 La. 374, 46 So. 430 (1908); Ladd v. Holmes, 40 Ore. 167, 
66 Pac. 714 (1901) ; Commonwealth v. Willcox, 111 Va. 849, 69 S. E. 1027 (1911) ; 
see Note (1908) 21 Harv. L. Rev. 622. Likewise, the constitutionality of enact- 
ments requiring that candidates for nomination pay fees to the state and comply 
with statutory qualifications has almost universally been upheld. State ex rel. 
Thompson v. Scott, 99 Minn. 145, 108 N. W. 828 (1906) ; State ex rel. Riggle v. 
Brodigan, 37 Nev. 492, 143 Pac. 238 (1914) ; State ex rel. Zent v. Nichols, 50 Wash. 
508, 97 Pac. 728 (1908) ; see Note L. R. A. ‘1915B 197. Contra: caus ex rel. Adair 
v. Drexel, 74 Neb. 776, 105 N. W. 174 (1905). 
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has also held that a direct primary was not an “ election ” under a con- 
stitutional provision that only men could vote.”* Many of the judicial 
tests of party status applied elsewhere have not been presented to the 
Texas courts. Thus, it has not been decided whether party committees 
may remove their own members,”® nor whether party officers and nomi- 
nees are subject to proceedings restricted to “ state officials”.*° At 
every opportunity, however, the courts have emphasized that parties in 
Texas “ perform no governmental function. They constitute no govern- 
mental agency. [They] . . . are political instrumentalities . . . in no 
sense governmental instrumentalities.” ** 

But this view should be compared with that of the Circuit Court of 
Appeals for the Fourth Circuit. Prior to Nixon v. Condon, that court 
held that a negro was entitled to vote in the primary despite the restric- 
tions imposed by a resolution of the Virginia Democratic Convention.*? 


28 Koy v. Schneider, 110 Tex. 369, 218 S. W. 479 (1920). Previously it had 
been held that a primary was an election under a constitutional provision giving 
the district court original jurisdiction of contested elections. Ashford v. Goodwin, 
103 Tex. 491, 131 S. W. 535 (1910). Thére is a square conflict in other jurisdictions 
as to whether primaries are “ elections” within constitutional and statutory pro- 
visions. See Notes (1909) 18 L. R. A. (N.s.) 412; (1930) 15 Corn. L. Q. 262, 266. 
Primaries were held to be elections in Heath v. Rotherham, 79 N. J. L. 22, 77 Atl. 
520 (1909) ; Johnson v. Grand Forks County, 16 N. D. 363, 113 N. W. 1071 (1907) ; 
Leonard v. Commonwealth, 112 Pa. 607, 4 Atl. 220 (1886). Contra: Newberry v. 
United States, 256 U. S. 232 (1921) ; Gray v. Seitz, 162 Ind. 1, 69 N. E. 456 (1904) ; 
State ex rel. Gulden v. Johnson, 87 Minn. 221, 91 N. W. 604 (1902) ; State ex rel. 
Webber v. Felton, 77 Ohio St. 554, 84 N. E. 85 (1908). 

29 Cases in other jurisdictions have held a party committee to be without power 
to remove members elected at a primary. People ex rel. Coffey v. Democratic Gen- 
eral Com., 164 N. Y. 335, 58 N. E. 124 (1900); People ex rel. Roy v. Republican 
Sag Com., 75 Colo. 312, 226 Pac. 656 (1924); see Note (1924) 38 Harv. L. 


. 92. 

80 They are frequently held to be subject to such proceedings. Young v. Beck- 
ham, 115 Ky. 246, 72 S. W. 1092 (1903); State ex rel. Ponath v. Hamilton, 240 
S. W. 445 (Mo. 1922); People ex rel. Coffey v. Democratic General Com., 
164 N. Y. 335, 58 N. E. 124 (1900). Contra: Rouse v. Thompson, 228 Ill. 522, 
81 N. E. 1109 (1907) (applying the “voluntary association” theory). It has 
likewise been held that party nominees are “ public officials ”. State ex rel. Watkins 
v. Fernandez, 143 So. 638 (Fla. 1932) (position of nominee may be questioned by 
quo warranto) ; State ex rel. Rinder v. Goff, 129 Wis. 668, 109 N. W. 628 (1906). 

81 Waples v. Marrast, 108 Tex. 5, 11, 184 S. W. 180, 183 (1916). The language 
of this case is often quoted, and its general attitude followed by the Texas courts. 
Cf. Koy v. Schneider, r10 Tex. 369, 218 S. W. 479 (1920) ; Cunningham v. McDer- 
mett, 277 S. W. 218 (Tex. Civ. App. 1925) ; White v. Lubbock, 30 S. W.(2d) 722 
(Tex. Civ. App. 1930) ; Love v. Buckner, 49 S. W.(2d) 425 (Tex. 1932). The effect 
of the few decisions which tend to support an opposite view is largely nullified by 
subsequent holdings that statutes or actions upon which they partially rested were 
unconstitutional. Cf. Briscoe v. Boyle, 286 S. W. 275 (Tex. Civ. App. 1926); 
Clancy v. Clough, 30 S. W.(2d) 569 (Tex. Civ. App. 1928); Love v. Wilcox, 119 
Fic 256, “ S. W.(2d) 515 (1930) ; Friberg v. Scurry, 33 S. W.(2d) 762 (Tex. Civ. 

Pp. 1930). 

In nearly all other states the courts have expressed an attitude contrary to 
that of Texas. See, e.g., State ex rel. Lebauve v. Michel, 121 La. 374, 382, 46 So. 
430, 432 (1908) ; State ex rel. Webber v. Felton, 77 Ohio St. 554, 569, 84 N. E. 8s, 
87 (1908) ; Leonard v. Commonwealth, 112 Pa. 607, 625, 4 Atl. 220, 225 (1886) ; 
Baer v. Gore, 79 W. Va. 50, 58, 90 S. E. 530, 533 (1916). But see Attorney General 
v. Detroit Common Council, 58 Mich. 213, 218, 24 N. W. 887, 890 (1885); Riter v. 
Douglass, 32 Nev. 400, 426, 109 Pac. 444, 452 (1910). 

82 Bliley v. West, 42 F.(2d) ror (C. C. A. 4th, 1930), aff’g 33 F.(2d) 177 (E. D. 
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True, the statutory regulations were more extensive than those of 
Texas,** and the legislature had explicitly recognized the party’s power 
to determine qualifications for voting.** Nevertheless, the decision 
represents an approach which foreshadows the probable attitude of the 
Supreme Court. Despite the language of Newberry v. United States *° 
and that of the four Justices in the Condon case, it seems likely that the 
Court will extend the doctrine of Nixon v. Herndon ** that “ the same 
reasons that allow a recovery for denying the plaintiff a vote at the final 
election allow it for denying a vote at the primary election that may 
determine the final result.” The practical effort of a contrary decision 
in a one-party state would be to defeat the purpose of the Fourteenth 
and Fifteenth Amendments. 


Lire INsuRANCE TRUSTS AND THE STATUTE OF WILLS. — The life 
insurance trust has developed into a prominent * device to control the 
future transfer of funds.2 Though varied in function,* it is simple in 


Va. 1929). The resolution was almost identical with that adopted by the Texas 
Democratic Convention. See note 2, supra. 

33 Cf. Va. Cope Ann. (Michie, 1930) §§ 221-50. 

84 “ All persons qualified to vote at the election for which the primary is held, 
and not disqualified by reasons of other requirements in the law of the party to 
which he belongs, may vote at the primary... .” Va. Cope Ann. (Michie, 1930) 
§ 228. From the decision in Bliley v. West it may be strongly urged that mere 
statutory recognition of the power to control party membership subjects the power 
to constitutional] limitations by rendering its exercise an act of the state. But it is 
doubtful whether the Supreme Court would recognize a distinction between the 
situation in Bliley v. West and that presented by the resolution of the Texas con- 
vention. Cf. Nixon v. Condon, 286 U. S. at 88. 

85 Primaries “ are in no sense elections for office but merely methods by which 
party adherents agree upon candidates whom they intend to offer and support for 
ultimate choice by all qualified electors.” 256 U.S. 232, 250 (1921). 

86 273 U.S. 536, 540 (1927). 

1 Policies aggregating over four billion dollars are today held in trust. See Note 
(1932) 45 Harv. L. Rev. 896, n.1. 

2 A parallel development is the “deferred settlement” or “ optional settle- 
ment ” plan, in which the insurer takes the place of the trustee. This has been de- 
fined as a contract rather than a trust, since no specific funds are set aside. See 
Horton, Power oF AN INSURED TO CONTROL THE PROCEEDS OF HIS Poticies (1926) 
49; Bogert, Some Recent Developments in the Law of Trusts (1929) 23 It. L. 
Rev. 749, 754; Note (1927) 36 Yate L. J. 394. The testamentary problem would 
thus be similar to that presented by the simple life insurance policy in which a 
power to change the beneficiary is reserved. However, the view that a trust is 
created has been ably advanced. See Mappen, Wits Trusts AnD Estates (1927) 
82; Van Hecke, Insurance Trusts, The Insurer as Trustee (1928) 7 N.C. L. Rev. 21. 
The courts have assumed, without deciding, that a trust does exist. Cf. New York 
Life Ins. Co. v. O’Brien, 27 F.(2d) 773 (W. D. Mich. 1927), (1929) 77 U. or Pa. 
L. Rev. 430; Cronbach v. Aetna Life Ins. Co., 153 Tenn. 362, 284 S. W. 72 (1926), 
(1927) 36 Yate L. J. 394. If this theory be accepted, the same questions are in- 
volved as in the insurance trust. 

8 The flexibility of the insurance trust and the enthusiastic codperation between 
insurance companies and trust institutions have resulted in the extension of the 
scheme to a wide variety of objects. They range from protection of dependents by 
provision for support to protection of business enterprises by provision for the pur- 
chase of the interest of a partner upon his death. See REMSEN, PREPARATION OF 
Wits anv Trusts (2d ed. 1930) 312; Phillips, Life Insurance Trusts (1933) 81 
U. or Pa. L. REv. 284, 408. 
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creation. The donor designates the trustee as beneficiary of a policy 
under a stipulation that he will hold the proceeds on specified trusts. 
Frequently, the policy is also assigned to the trustee. Occasionally, to 
assure the continued payment of premiums, the settlement is funded by 
the transfer of other property to the trustee. And, by reserving a power 
either to change the beneficiary under the insurance contract or to 
revoke the trust under the deed of settlement, or both, the insured 
usually retains control over the ultimate disposition of the proceeds. 
Clearly, the fundamental purpose of such a settlement is to transfer 
funds to the cestuis at the death of the insured. Since the instrument is 
rarely attested, the question arises whether it must comply with the 
statutes governing the execution of wills.* 

An insurance policy itself, even though a power to change the bene- 
ficiary be reserved, does not require testamentary formalities.° The 
usual reason advanced by the courts is that the proceeds of the policy 
come into existence only at the death of the insured, at which time they 
do not form part of his estate.° This reasoning would seem equally to 
support the validity of a trust superimposed upon the proceeds. An 
analysis of the situation, however, reveals grave doubts as to the force 
of the argument. Since the beneficiary’s interest in a revocable policy is 
regarded by most courts as no more than an expectancy,’ and since the 
power reserved to the insured gives him complete dominion over the 
policy, it would seem that a vested right to the proceeds arises for the 
first time upon his death, and that the transaction possesses testamentary 
attributes. The unquestioned validity of unattested insurance contracts 
may more readily be explained by the strong policy favoring such a 
manner of provision for dependents.* But this consideration, in the case 
of trust settlements of a more elaborate nature and purpose, may not be 
found controlling by the courts; it follows that strictly logical deduction 
from insurance’ law may well be misleading. For this reason analysis of 
these agreements on trust principles is necessary. 

In the usual unfunded settlement a revocable trust is grafted upon 
a policy made payable to the trustee, but subject to a power to change 

4 See Davis, The Statute of Wills and Life Insurance, paper read before the 
Association of Life Insurance Counsel, Dec. 9, 1931; Fraser, Personal Life Insur- 
ance Trusts in New York (1930) 16 Corn. L. Q. 19, 30; Horton, The Testamentary 


Nature of Settlements of Life Insurance Elected by the Beneficiary (1931) 17 Corn. 
L. Q. 72, 77; Phillips, supra note 3, at 289; Scott, Cases on Trusts (2d ed. 1931) 
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5 Martin v. Modern Woodmen of Am., 253 IIl. 400, 97 N. E. 693 (1912); cf. 
In re Koss’ Estate, 106 N. J. Eq. 323, 150 Atl. 360 (1930); Johnston v. Scott, 76 
Misc. 641, 646, 137 N. Y. Supp. 243, 247 (1912); 7 Coorey, Briers on INSURANCE 
(2d ed. 1928) 6378; 2 Coucn, CycLopep1a or INSURANCE Law (1929) § 306; Scott, 
Trusts and the Statute of Wills (1930) 43 Harv. L. REv. 521, 537. 

6 See Bose v. Meury, 163 Atl. 276, 277 (N. J. Eq. 1932) ; Matter of Van Der 
Moor, 42 Hun 326, 328 (N. Y. 1886); Matter of Haedrich, 134 Misc. 741, 747, 236 
N. Y. Supp. 395, 398 (1929), (1929) 43 Harv. L. Rev. 322, aff'd, 256 N. Y. 608, 
177 N. E. 160 (1931) ; Sacred Heart Church v. Fidelity Trust Co., 16 Pa. D. & C. 
661, 663 (1931); Fraser, supra note 4, at 31; cf. Oppenheimer, Proceeds of Life 
Insurance Policies Under the Federal Estate Tax (1930) 43 Harv. L. Rev. 724. 

7 See Mutual Benefit Life Ins. Co. v. Swett, 222 Fed. 200, 205 (C. C. A. 6th, 
1915); Supreme Council Am. Legion v. Gehrenbeck, 124 Cal. 43, 44, 56 Pac. 640 
(1899); 7 CooLey, op. cit. supra note 5, at 6406; 2 Coucu, op. cit. supra note 5, 
§ 308; VaNcE, INsuRANCE (2d ed. 1930) § 147. 

8 See Matter of Haedrich, 134 Misc. 741, 747, 236 N. Y. Supp. 395, 402 (1929). 
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the beneficiary. Under the general view that the beneficiary of such a 
policy has no more than an expectancy,’ it is difficult to find the neces- 
sary res for a present trust. Rather, the transaction appears to be a 
contract to create a trust at the death of the insured,’® and, as such, 
to constitute a testamentary disposition. But the courts may not feel 
constrained to arrive at this conclusion. The provision for revocation 
in the trust deed does not add substantially to the control of the donor 
under the terms of the policy, which is admittedly not within the 
statute of wills. Furthermore, in the analogous situation of the tenta- 
tive savings bank trust,’ where complete power of control is likewise 
retained by the settlor during his lifetime, some courts have allowed 
the cestui to take the property upon the death of the trustee.?? 

If the interest of a beneficiary under a revocable policy be considered 
a vested right subject to defeasance, as it is regarded by a few 
courts,'® there seems little doubt that it may constitute a proper subject 
for a trust.* The only testamentary question is whether the power 
of revocation retained by the donor in the settlement deed negatives 
an intention to make a present gift..° Mere reservation of a like 
power is not regarded as precluding such an intention in the case 
of a transfer of securities in trust.‘* Although the trustee of securities 
may have active administrative duties, whereas an insurance policy 
requires no management during the life of the insured, this is attribut- 
able to the different nature of the res rather than to a different intention 
in the settlor. That the trust may be destroyed not only by a revocation 
of the settlement deed but also by a change in the beneficiary of the 


9 See the authorities cited in note 7, supra. 

10 It is well established that an expectancy may not be held in trust. Matter of 
Gurlitz, 105 Misc. 30, 172 N. Y. Supp. 523 (1918) ; see Scott, supra note 5, at 528, 
n.19; Trusts RESTATEMENT (Tentative Draft, Am. L. Inst. 1930)°§ 74. Therefore, 
the settlement may be regarded as an agreement by the trustee to hold in trust such 
rights as vest in him in consideration of the donor’s refraining from changing the 
beneficiary. Staples v. Murray, 124 Kan. 730, 262 Pac. 558 (1928); see MADDEN, 
op. cit. supra note 2, at 143; Fraser, supra note 4, at 21; Phillips, supra note 3, at 
292. But see Horton, Some Lecat Aspects or Lire Insurance Trusts (1927) 9; 
REMSEN, op. cit. supra note 3, at 322; cases cited in note 16, infra. 

11 Funds are placed in a savings bank in the name of the depositor as trustee for 
another. See, e.g., Matter of Totten, 179 N. Y. 112, 71 N. E. 748 (1904). 

12 Littig v. Mt. Calvary Church, 101 Md. 494, 61 Atl. 635 (1905); Walso v. 
Lattern, 140 Minn. 455, 168 N. W. 353 (1918), 143 Minn. 364, 173 N. W. 711 
(1919) ; Matter of Totten, 179 N. Y. 112, 71 N. E. 748 (1904). Contra: Nicklas v. 
Parker, 69 N. J. Eq. 743, 61 Atl. 267 (1905), aff'd, 71 N. J. Eq. 777, 71 Atl. 1135 
(1906) ; see Scott, The Progress of the Law, 1918-1919: Trusts (1920) 33 Harv. L. 
Rev. 688, 692; Scott, supra note 5, at 540; Notes (1928) 2 Dax. L. Rev. 166; 
(1930) 28 Micn. L. Rev. 663. 

18 See Roberts v. Northwestern Nat. Life Ins. Co., 143 Ga. 780, 783, 85 S. E. 
1043, 1044 (1915); Indiana Nat. Life Ins. Co. v. McGinnis, 180 Ind. 9, 18, 101 
N. E. 289, 292 (1913). : 

14 See Trusts RESTATEMENT (Tentative Draft, Am. L. Inst. 1930) § 82; cf. 
Fidelity Title & Trust Co. v. Graham, 262 Pa. 273, 105 Atl. 295 (1918). 

15 See Scott, supra note 5, passim. 

16 Adams v. Hagerott, 34 F.(2d) 899 (C. C. A. 8th, 1929); Bear v. Millikin 
Trust Co., 336 Ill. 366, 168 N. E. 349 (1929); Brown v. Fidelity Trust Co., 126 
Md. 175, 94 Atl. 523 (1915); Jones v. Old Colony Trust Co., 251 Mass. 309, 146 
N. E. 716 (1925); National Newark & Essex Banking Co. v. Rosahl, 97 N. J. Eq. 
74, 128 Atl. 586 (1926) ; 1 Perry, Trusts AND Trustees (7th ed. 1929) § 97. 
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insurance policy would not seem to distinguish the transactions, for 
the quantum of control reserved to the donor is substantially equivalent 
in both situations. A testamentary issue has been raised in only a few 
cases. In all of them, the courts— without specific recognition of a 
particular theory as to the nature of the beneficiary’s interest, and with- 
out inquiry into the intention of the settlor to make a present gift — 
have sustained an insurance trust based upon a revocable policy.** 
Where an irrevocable policy is made payable to the trustee, or where 
there is an actual assignment of a revocable policy,'® essentially the 
same problem is presented as by a settlement in which the trustee is 
named beneficiary of a revocable policy under the theory that he has 
a defeasible vested right. In either situation, the trustee has an imme- 
diate interest *° in the insurance contract which may be the subject 
matter of a trust.*° As in the cases involving trusts of securities, the 
power still retained by the donor to revoke the agreement would not 
seem to preclude the existence of a present transfer. Although some 
doubt has been expressed,” most decisions have upheld these forms of 
insurance trusts under the statute of wills.?* Settlements failing to re- 


17 Kendrick v. Ray, 173 Mass. 305, 53 N. E. 823 (1899); Bose v. Meury, 163 
Atl. 276 (N. J. Eq. 1932). In numerous cases in which the testamentary problem 
was not considered, the cestui has been allowed to enforce the trust. Ambrose v. 
United States, 15 F.(2d) 52 (W. D. N. Y. 1926), (1927) 40 Harv. L. Rev. 785; 
Crews v. Crews’ Adm’r, 113 Ky. 152, 67 S. W. 276 (1902); Clark v. Callahan, 150 
Md. 600, 66 Atl. 618 (1907); Coyne v. Supreme Conclave of Improved Order of 
Heptasophs, 106 Md. 54, 66 Atl. 704 (1907) ; Kerr v. Crane, 212 Mass. 224, 98 N. E. 
783 (1912); Wolcott v. Wolcott, 17 Ohio App. 48 (1920); Fidelity Title & Trust 
Co. v. Graham, 262 Pa. 273, 105 Atl. 295 (1918); cf. Christensen v. Christensen, 
14 F.(2d) 475 (S. D. N. Y. 1926); Lashley v. Lashley, 212 Ala. 255, 102 So. 229 
(1924) ; Devries’ Estate v. Hawkins, 70 Neb. 656, 97 N. W. 792 (1903); Hirsh v. 
Auer, 79 Hun 493, 29 N. Y. Supp. 917 (1894), aff'd, 146 N. Y. 13, 40 N. E. 397 
(1895) ; Schomaker v. Schwebel, 204 Pa. 470, 54 Atl. 337 (1903) ; see Alexander v. 
Sovereign Camp of Woodmen of the World, 193 Mo. App. 411, 414, 186 S. W. 2, 4 
(1916); see VANCE, INsuRANCE § 158. But cf. O’Brien v. Massachusetts Catholic 
Order of Foresters, 220 Mass. 79, 107 N. E. 400 (1915). 

18 The assignment, by terminating the power of the insured to change the bene- 
ficiary, makes the policy in effect irrevocably payable to the trustee. See 6 Coucn, 
op. cit. supra note 5, § 1458z. Not infrequently the insured assigns to the trustee a 
policy designating a third person as beneficiary. The courts are divided as to 
whether this transaction, without any change in the insurance contract, transfers 
the right to the proceeds to the trustee. See Note (1924) 73 U. or Pa. L. REv. 295. 
Manifestly, if the policy is irrevocably payable to a third person and no right to. 
cancel for the cash surrender value is reserved, the assignment will be ineffectual 
unless the consent of the beneficiary is obtained. 

19 See Vance, The Beneficiary’s Interest in a Life Insurance Policy (1922) 31 
Yate L. J. 343. 

20 It is well settled that a chose in action may be the subject matter of a trust. 
an v. Middleton, 2 Hill Ch. s91 (S. C. 1837) ; see 1 Perry, TRUSTS AND TRUSTEES 

68. 

21 A revocable assignment of a policy conditioned upon survivorship of the 
assignee was held to be invalid as a testamentary disposition. Mutual Benefit Life 
Ins. Co. v. Clark, 81 Cal. App. 546, 254 Pac: 306 (1927) ; see Phillips, supra note 3, at 
289. But cf. Burges v. New York Life Ins. Co., 53 S. W. 602 (Tex. Civ. App. 1899). 

22 Sell v. Steller, 53 N. J. Eq. 397, 32 Atl. 211 (1895), modified on another 
ground, and aff'd, 55 N. J. Eq. 530, 37 Atl. roro (1897); Matter of Voorhees’ 
Estate, 200 App. Div. 259, 193 N. Y. Supp. 168 (1922) ; Johnston v. Scott, 76 Misc. 
641, 137 N. Y. Supp. 243 (1912) ; Sacred Heart Church v. Fidelity Trust Co., 16 Pa. 
D. & C. 661 (1931); cf. Matter of Haedrich, 134 Misc. 741, 236 N. Y. Supp. 395 
(1929), aff'd, 256 N. Y. 608, 177 N. E. 160 (1931). 
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serve a power of revocation to the donor appear to present no testa- 
mentary difficulties, whatever the nature of the policy held in trust.” 
In unfunded life insurance trusts the insured is able to diminish the 
proceeds of the policy below its face value by non-payment of pre- 
miums.** But this power does not make the transaction testamentary 
in character, for the validity of the immediate transfer of rights is not 
affected by the ability of the donor to refrain from subsequently in- 
creasing the res.2> On the other hand, to the extent that funding the 
settlement is an added indication of an intention to make a present 
gift, the courts may be the more ready to sustain the transaction when 
such a provision has been made. 
Reasons of policy similar to those applicable to insurance’ contracts 
reinforce the conclusions predicated upon trust analysis. The transac- 
tion presents few opportunities for fraud.?* Both the insurer and the 
trustee will be alert to detect forgeries, and exercise of the powers under 
the policy or the trust instrument may be invalidated where insanity,”’ . 
fraud,?* or undue influence *° is established. Generally, the settlement 
is intended to protect dependents of the insured from improvident 
dissipation of the proceeds.®° To defeat the trust and thereby to invite 
the delay and expense incident to probate proceedings would frequently 
work a serious hardship on the very persons for whose protection the 


28 If the insurance contract is irrevocable, or if the policy is assigned to the 
trustee, the statement will hardly be challenged. See note 17, supra; Hanna, Some 
Legal Aspects of Life Insurance Trusts (1930) 78 U. or Pa. L. Rev. 346, 355. 
Where the policy reserves the power to change the beneficiary and there is no 
assignment, failure to include a power to revoke the trust may be regarded as 
implying an agreement by the insured not to change the beneficiary. Cf. Johnston 
v. Scott, 76 Misc. 641, 137 N. Y. Supp. 243 (1912); see Horton, loc. cit. supra 
note ro. But cf. Lashley v. Lashley, 212 Ala. 255, 102 So. 229 (1924). In any 
event, the irrevocable nature of the trust would seem to make the problem the 
same as that presented by a revocable insurance contract. Cf. Lauterback v. New 
York Ins. Co., 62 Misc. 561, 117 N. Y. Supp. 152 (1909); Jackson v. Hughes, 52 
S. W.(2d) 687 (Tex. Civ. App. 1932) ; see authorities cited in note 5, supra. 

24 Non-payment of premiums usually results in a conversion of the policy into 
extended term or paid-up insurance unless there is a contrary direction by the 
insured. A provision to that effect is frequently required by statute. See, e.g., 
Ipano Cove (1932) § 40-1303; Mass. Gen. Laws (1932) c. 175, § 144. 

25 Where there is no provision for conversion into other forms of insurance, the 


“power of the insured to destroy the res entirely by failing to meet premium in- 


stalments would not seem to militate against an intention to make a present gift, 
since the exercise of this power would be without advantage to the insured. 

26 See (1930) 79 U. or Pa. L. REv. 237, 239. 

27 State Life Ins. Co. v. Coffrini, 285 Fed. 560 (C. C. A. 3d, 1922) ; McMurtray 
v. McMurtray, 67 Okla. 50, 168 Pac. 422 (1917). 

28 Daugherty v. Daugherty, 152 Ky. 732, 154 S. W. 9 (1913); Cockrell v. 
Cockrell, 79 Miss. 569, 31 So. 203 (1902). Contra: Waring v. Wilcox, 8 Cal. App. 
317, 96 Pac. 910 (1908). 

29 Daugherty v. Daugherty, 152 Ky. 732, 154 S. W. 9 (1913); cf. New York 
Life Ins. Co. v. Andrews, 167 Ill. App. 182 (1912). Contra: New York Life Ins. 
Co. v. Dunn, 46 Cal. App. 203, 188 Pac. 1028 (1920). Cf. Bosworth v. Wolfe, 146 
Wash. 615, 264 Pac. 413 (1928) (persons exercising undue influence held liable; 
insurer who paid in good faith absolved). 

80 See White, Insurance Trusts (1930) 23 A. B. A. J. 531; O’Niell, Living Trusts 
(1921) 66 Onto L. Buty. 13; Prentiss-Hatt Trust Service: Lire INsvrANCE 
Trusts (1928-33) § 6047. 
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statute of wills is intended.*t The cestuis would be protected if the 
policy was made payable to them directly; insulation of the proceeds 
by use of the trust device should not lead to a different result. 


CrepiTors’ RIGHTS UPON INSOLVENCY oF A PARENT CORPORATION 
OR ITS INSTRUMENTALITY. — That affiliate corporations, distinct in 
form, frequently have substantial commercial unity has been recognized 
by the courts. This identity, when a parent corporation dominates its 
subsidiary, has been indicated by designating the latter an “ instrumen- 
tality ” or “ adjunct ”* of the former. In ordinary circumstances such 
a fusion is unimportant to the creditor; but when either the parent or 
its subsidiary becomes insolvent the nature of the corporate setup may 
have significance. To determine the existence or non-existence of the 
instrumentality relationship numerous criteria have been developed. 
Chief among these are the direct intervention of the parent into the man- 
agement of the subsidiary, not as a normal stockholder,? but as owner 
of the assets, the lack of an adequate financial structure for the subsidi- 
ary, and intermingling of the assets and accounts of the two corpora- 
tions.’ As applied to creditors’ rights the utilization of such criteria 
would seem to manifest an underlying policy that a parent which domi- 
nates a subsidiary in order to obtain all possible benefits should bear as 
well the burdens of the corporation from which the benefits are de- 
rived.* This policy explains, though only in part, the decisions on the 


81 See Note (1924) 38 Harv. L. Rev. 243, 245. But see Bogert, supra note 2, 
at 757. 


1 These terms are frequently used by the courts synonymously with “ alter ego”, 
“dummy ”, “agency”, “department ”, or “conduit”. Through long usage they 
have become words of art. Substantially, however, they merely label the result 
of disregarding the entity of the subsidiary corporation. See Ballantine, Separate 
Entity of Parent and Subsidiary Corporations (1925) 14 Catir. L. Rev. 12, 18. 
See also WorMSER, THE DiIsREGARD OF THE CORPORATE ENTITY AND ALLIED CorPo- 
RATE ProsBteMs (1927); Canfield, The Scope and Limits of the Corporate Entity 
Theory (1917) 17 Cox. L. Rev. 128. 

2 The ownership by one corporation of all the stock of another and the identity 
of directors ‘and officers of the two corporations are not in themselves sufficient for 
a finding of the instrumentality relationship. Holland v. Holland City Gas Co., 
257 Fed. 679 (C. C. A. 6th, 1919) ; Majestic Co. v. Orpheum Circuit, 21 F.(2d) 720 
(C. C. A. 8th, 1927). ; 

8 See Douglas and Shanks, Insulation From Liability Through Subsidiary Cor- 
porations (1929) 39 YALE L. J. 193; cf. Note (1920) 4 Minn. L. REv. 219, 221. It is 
not essential to a finding of an instrumentality relationship that the conduct of an 
enterprise be. marked by the presence of all three factors. A comprehensive analysis 
of the criteria employed has been made by Douglas and Shanks, supra, at 195 © 
et seq., and in PowrEtt, PARENT AND SUBSIDIARY CORPORATIONS (1931) 9 et seq. 

4 “The point is usually made that wherever a subsidiary is used fraudulently, 
anyone interested in the subsidiary may promptly complain. The word ‘ fraud’ is 
loosely used; but in these cases it has acquired a fairly well defined meaning. It 
connotes merely that the party dominating the management is using the assets 
of the corporation primarily for its own benefit rather than for the benefit of the 
subsidiary corporation. ... Accordingly, the dominant stockholder . . . may be 
made liable for the ultimate damage resulting.” Berle, Subsidiary Corporations and 
Credit Manipulation (1928) 41 Harv. L. Rev. 874, 881; cf. WoRMSER, op. cit. 
Supra note 1, at 84. 
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liability of parent or subsidiary corporations when insolvency super- 
venes, in cases where an instrumentality relationship is found. The 
finding of such a relationship, however, does not settle all difficulties; 
the conflicting interests of creditors ° on both sides of the “ corporate 
veil ” may constitute an additional consideration. 

Cases have arisen in which creditors of either the parent or the instru- 
mentality have sought to reach the assets of the other corporation in a 
direct suit. Where the elements of a fraudulent conveyance are present, 
an obvious ground for recovery is available.® But even where they are 
absent, attempts by creditors of an insolvent parent to obtain satisfac- 
tion of their claims from the affiliate have been successful.’ If, however, 
the latter kas creditors who will be prejudiced, at least one case has 
declared that, despite a finding of instrumentality relationship, the 
claim will be refused. Conversely, creditors of an insolvent ° subsidiary 


5 The scope of this Note will be confined to a discussion of the interests of 
unsecured creditors. The presence of secured creditors may present additional con- 
siderations. Cf. Mounds, Appendix, in BonsricHt AND Means, THe Horpinc 
Company (1932) 343; Berle, supra note 4. 

6 The courts, however, have frequently invoked a disregard of the corporate 
fiction to satisfy the claims of the creditors. First Nat. Bank of Chicago v. Trebein 
Co., 59 Ohio St. 316, 52 N. E. 834 (1898) (one man corporation) ; Montgomery 
Web Co. v. Dienelt, 133 Pa. 585, 19 Atl. 428 (1890) ; cf. In re Holbrook Shoe and 
Leather Co., 165 Fed. 973 (D. Mont. 1908); Hamilton Ridge Lumber Sales Corp. 
v. Wilson, 25 F.(2d) 592 (C. C. A. 4th, 1928). This technique has been called un- 
necessary. See Canfield, supra note 1, at 139; Ballantine, supra note 1, at 20; cf. 
Wormser, Correspondence (1916) 5 Catrr. L. Rev. 65, 66. But its more ready 
application may justify its utilization. 

The rights of creditors against a successor corporation are discussed in Note 
(1930) 44 Harv. L. Rev. 260. 

7 The J. B. Austin, Jr., 1 F.(2d) 451 (E. D. N. Y. 1924); Day v. Postal Tel. 
Co., 66 Md. 354, 7 Atl. 608 (1887) ; see Kingston Dry Dock Co. v. Lake Champlain 
Transp. Co., 31 F.(2d) 265, 267 (C. C. A. 2d, 1929). A third party sued by an 
instrumentality having no creditors has been allowed to set off a claim against the 
parent and recover an affirmative judgment. Lucey Mfg. Corp. v. Oil City Iron 
Works, 15 La. App. 12, 131 So. 57 (1930); cf. Knight v. Burns, 22 Ohio App. 482, 
154 N. E. 345 (1926) (one man corporation) ; see Gay v. Hudson R. Elec. Power 
Co., 187 Fed. 12, 15 (C. C. A. 2d, 1911). The failure to find an instrumentality 
relationship precludes an action by the creditors of the parent against the subsidiary. 
Kingston Dry Dock Co. v. Lake Champlain Transp. Co., supra; Haese v. A. R. 
Demory Inv. Co., 38 F.(2d) 232 (C. C. A. oth, 1930), certiorari denied, 282 U. S. 
840 (1930) (one man corporation); Exchange Bank of Macon v. Macon Const. 
Co., 97 Ga. 1, 25 S. E. 326 (1895). 

8 Jackson v. M. H. Thomas Inv. Co., 46 F.(2d) 252 (C. C. A. sth, 1931) (one 
man corporation) ; see Rapid Transit Subway Const. Co. v. New York, 259 N. Y. 
472, 491, 182 N. E. 145, 151 (1932), (1932) 32 Cor. L. Rev. 1434. In the Jackson 
case all the stock was owned by an individual rather than by another corporation. 

_Whether the stockholder dominating the corporation is an individual or corporation 
is, however, immaterial for the purpose of ascertaining an instrumentality relation- 
ship. Cf. Note (1932) 45 Harv. L. Rev. 1084. An instrumentality relationship has 
been found in cases where the stock of two corporations is ownéd by the same 
person or persons. Luckenbach Steamship Co. v. W. R. Grace & Co., 267 Fed. 676 
(C. C. A. 4th, 1920), certiorari denied, 254 U. S. 644 (1920); Platt v. Bradner Co., 
131 Wash. 573, 230 Pac. 633 (1924); cf. In re Watertown Paper Co., 169 Fed. 252 
(C. C. A. 2d, 1909). 

® No cases have been found deciding whether or not a contract creditor of a 
subsidiary may sue the parent company while the debtor is still solvent, other 
factors appearing which would permit disregard of the corporate entity of the sub- 
sidiary. There are indications, however, that such a suit would not be allowed. 


2 
| 
| 
| 
§ 


NOTES 825 


have been allowed to obtain satisfaction of their claims from a solvent 
parent.'° If the margin of safety for the parent’s creditors is not 
substantially impaired, the result is fair. But if the parent is insolvent, 
or likely to become so should the claims be allowed, the rights of its 
constantly changing creditors, who benefit, if at all, only incidentally 
from the parent’s domination of its subsidiary, should not be disre- 
garded. If a res can be followed, creditors of the subsidiary may be 
entitled to no further rights.‘* But where stripping of assets is not the 
method of domination, the fair solution may be that the two groups of 
creditors should share equally in the assets of the insolvent parent 
corporation.** 


See Central Vermont Ry. v. Southern New England R. R. Corp., 1 F. Supp. 1004, 
1006 (D. Mass. 1932). Liability has been imposed on the parent even though the 
subsidiary is solvent in tort cases involving railroad systems. Lehigh Valley R. R. v. 
Delachesa, 145 Fed. 617 (C. C. A. 2d, 1906) ; cf. Davis v. Alexander, 269 U. S. 114 
(1925). 

10 Luckenbach Steamship Co. v. W. R. Grace & Co., 267 Fed. 676 (C. C. A. 4th, 
1920), certiorari denied, 254 U.S. 644 (1920) ; Portsmouth Cotton Oil Ref. Corp. v. 
Fourth Nat. Bank, 280 Fed. 879 (M. D. Ala. 1922) ; Old Ben Coal Co. v. Universal 
Coal Co., 248 Mich. 486, 227 N. W. 794 (1929) ; Dillard & Coffin Co. v. Richmond 
Cotton Oil Co., 140 Tenn. 290, 204 S. W. 758 (1918); Platt v. Bradner Co., 131 
Wash. 573, 230 Pac. 633 (1924); cf. Interstate Tel. Co. v. Baltimore & Ohio Tel. 
Co., 51 Fed. 49 (C. C. D. Md. 1892), aff'd, 54 Fed. 50 (C. C. A. 4th, 1893). Some 
of the cases in which relief was granted have stressed estoppel or agency as elements 
coincident with an instrumentality relationship. Cf. Stark Elec. Ry. v. McGinity 
Contracting Co., 238 Fed. 657 (C. C. A. 6th, 1917); Spokane Merchants Ass’n v. 
Clere Clothing Co., 84 Wash. 616, 147 Pac. 414 (1915). If agency principles, such 
as undisclosed principal concepts, be strictly applied, they might afford a tech- 
nique for reaching the same results as a finding of an instrumentality relationship. 
But genuine agency would usually not appear. See Kingston Dry Dock Co. v. 
Lake Champlain Transp. Co., 31 F.(2d) 265, 267 (C. C. A. 2d, 1929). 

Relief will, however, be denied where the obligation was incurred prior to the 
exercise of domination. Hooper-Mankin Co. v. Matthew Addy Co., 4 F.(2d) 187 
(C. C. A. 6th, 1925) ; cf. Allen v. Philadelphia Co., 265 Fed. 807 (W. D. Pa. 1919), 
aff'd, 265 Fed. 817 (C. C. A. 3d, 1920), certiorari denied, 254 U. S. 633 (1920). 

11 See note 4, supra. 

Numerous creditor suits could be avoided if the receiver of the insolvent sub- 
sidiary were allowed to bring a representative action on behalf of those creditors 
of the subsidiary who could sue the parent directly. The trustee in bankruptcy 
brought such an action in Martin v. Development Co. of Am., 240 Fed. 42 (C.C. A. 
oth, 1917), but the court refrained from passing upon his ability to sue, holding on 
the merits that the subsidiary was not an instrumentality. See Salomon v. Salomon 
& Co., [1897] 2 A. C. 22, 39. Although a right of action of a creditor of the sub- 
sidiary can hardly be considered one of its assets, to the extent that creditors of the 
subsidiary obtain satisfaction from the parent, larger dividends will be available for 
creditors of the affiliate who could not sue the parent. 

12 In Interstate Tel. Co. v. Baltimore & Ohio Tel. Co., 51 Fed. 49 (C. C. D. Md. 
1892), aff'd, 54 Fed. so (C. C. A. 4th, 1893), the lower court used the language of 
agency and held the parent corporation responsible to the creditors of its subsidiary. 
The upper court, however, affirmed the decree only on the ground that the parent 
should be compelled to account for the assets of which it had stripped the sub- 
sidiary. Cf. Security Savings & Trust Co. v. Portland Flour Mills Co., 124 Ore. 276, 
261 Pac. 432 (1927). 

18 In New York Trust Co. v. Island Oil & Transport Corp., 56 F.(2d) 580 
(C. C. A. 2d, 1932), both parent and subsidiary corporations became insolvent, and 
the receiver of the parent sought to participate in assets held by the instrumentality. 
Ordinarily, the interests of innocent creditors of an instrumentality are protected 
by giving them priority in the assets. See note 23, infra. However, the claim was 
allowed on the theory that the subsidiary corporation was, on the facts, the agent 
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In cases involving intercorporate claims the presence of creditors of 
the insolvent corporation may similarly be material. A finding of the 
instrumentality relationship will preclude a suit by the parent against 
the insolvent subsidiary, since this is considered an attempt by the 
parent to enforce a claim against itself.* The result should not vary 
if the parent is insolvent, for its creditors cannot complain that the 
corporation has made what were in effect capital investments,’° which 
cannot now be withdrawn. Conversely, if the subsidiary, having 
no creditors, sues the insolvent parent, its claim has been regarded as 
one against itself and rejected.° But if the subsidiary has creditors, 
a finding of an instrumentality relationship should not be ultimately 
determinative. Where the claim is necessary to the subsidiary’s sol- 
vency, the protection of its creditors and avoidance of multiple suits by 
the creditors themselves ‘” demand that the affiliate’s claim be allowed. 
If, however, the subsidiary is hopelessly insolvent, the result may be 
doubtful. Allowing the claim will increase the dividends by the sub- 
sidiary to its creditors; on the other hand, since they may still sue the 
parent for the remainder of their claims,’* the lack of any advantage 
may lead to a rejection of the subsidiary’s claim. 

Opportunity to adjust more satisfactorily the conflicting claims of 
creditors is presented by receivership proceedings of the parent com- 
pany. Although no rights of the subsidiary’s creditors will be preju- 
diced by the sale of the stock in the affiliate held by the parent 
corporation,’® such a procedure may not be the most desirable for the 


of its parent, and that the creditors of the instrumentality knew that the parent was 
the beneficial owner of the property. Where, conversely, creditors of an insolvent 
instrumentality seek to reach the assets of an insolvent parent, the substantial unity 
of the organizations would seem to call for a pro rata sharing of the assets with the 
creditors of the parent as the fairest adjustment of conflicting interests. Cf. Lake 
pve Nat. Bank v. J. I. Campbell Co., 57 Tex. Civ. App. 362, 122 S. W. 601 
(1909). 

14 These are usually cases in which the parent has made advances to the sub- 
sidiary. S. G. V. Co. v. S. G. V. Co., 264 Pa. 265, 107 Atl. 721 (1919) ; Clere Cloth- 
ing Co. v. Union Trust & Sav. Bank, 224 Fed. 363 (C. C. A. oth, 1915) ; cf. Hunter 
v. Baker Motor Vehicle Co., 225 Fed. 1006 (N. D. N. Y. 1915), aff'd, 238 Fed. 
894 (C. C. A. 2d, 1916); Keane v. Thomas B. Watson Co., 149 Wash. 424, 271 
Pac. 73 (1928) (prior mortgage of parent on property of subsidiary subordinated 
to subsequently acquired lien). In E. E. Gray Corp. v. Meehan, 54 F.(2d) 223 
(C. C. A. 1st, 1931), a parent corporation’s claim against its insolvent subsidiary 
was rejected on the ground that the plaintiff had falsely represented that the loan 
to its instrumentality had been cancelled. Although the parent company in Central 
Vermont Ry. v. Southern New England R. R. Corp., 1 F. Supp. 1oo4 (D. Mass. 
1932), had succeeded as a creditor in petitioning its subsidiary into an equity re- 
ceivership, its claim was subsequently rejected. See note 16, infra. 

15 Cf. S$. G. V. Co. v. S. G. V. Co., 264 Pa. 265, 107 Atl. 72t (1919); Finn v. 
George T. Mickle Lumber Co., 41 F.(2d) 676 (C. C. A. oth, 1930). 

16 Edward Finch Co. v. Robie, 12 F.(2d) 360 (C. C. A. 8th, 1926) (one man 
corporation) ; New York Trust Co. v. Island Oil & Transport Corp., 34 F.(2d) 655 
(C. C. A. 2d, 1929), (1930) 28 Mic. L. Rev. 448. In Municipal Financial Corp. 
v. Bankus Corp., 45 F.(2d) 902 (S. D. N. Y. 1930), it was held in part that a 
wholly owned subsidiary could not petition its parent into receivership. But see 
(1931) 44 Harv. L. Rev. 991. See note 14, supra. 

17 Cf. note 11, supra. : 

18 See cases in note 10, supra. 

19 Clearly the receiver has this power. See Wilson v. Williams Hardware Co., 32 
F.(2d) 103, 104 (C. C. A. 4th, 1929) ; Canfield, supra note 1, at 142. 
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parent’s creditors.2° Hence, where an instrumentality relationship has 
been found, the courts have disregarded the subsidiary’s corporate entity 
and allowed the receiver ** to assume direct control over the assets held 
by the affiliate, as property of the parent.?? While the subsidiary’s 
creditors will be completely protected by according them priority in the 
assets taken over,”* the parent’s creditors may benefit from the incre- 
ment in value resulting from an at least temporary preservation of the 
system. 

Even though the courts have, in the cases in which the importance 
of creditors’ rights has been advanced, granted them protection, the 
great number of cases in which the rights of creditors are not mentioned 
may indicate that counsel and courts are overlooking an important 


20 The market value of the stock, when the subsidiary must operate as an inde- 
pendent unit, may be small compared to its value when the affiliate is a member 
of a system. It is conceivable that the system value could be realized by the sale 
of the parent’s property and the stock in the subsidiary to the same purchaser. 

If the subsidiary is not to be liquidated, the receiver may continue to exercise 
control over it through his power to vote the stock. American & British Mfg. Co. 
v. International Power Co., 173 App. Div. 319, 159 N. Y. Supp. 582 (1916); see 
Button v. Cities Fuel & Power Co., 300 Fed. 280, 300 (C. C. A. 4th, 1924). 

21 No substantial difference between the power of the equity receiver and the 
bankruptcy receiver or trustee to recover property belonging to the insolvent is 
apparent. Most of the cases involving efforts to take over the property held by the 
instrumentality seem, however, to have arisen in the bankruptcy court as incidental 
to the liquidation of the parent corporation. 

22 In re Muncie Pulp Co., 139 Fed. 546 (C. C. A. 2d, 1905), certiorari denied, 
sub nom. Great Western Natural Gas and Oil Co. v. Oppenheimer, 202 U. S. 621 
(1906); In re Rieger, Kapner & Altmark, 157 Fed. 609 (S. D. Ohio 1907); In re 
Eilers Music House, 270 Fed. 915 (C. C. A. oth, 1921), certiorari denied, sub nom. 
Oregon Eilets Music House v. Sitton, 257 U.S. 646 (1921) ; Central Republic Bank 
& Trust Co. v. Caldwell, 58 F.(2d) 721 (C. C. A. 8th, 1932). In the Caldwell case 
the court regarded the practical aspects of administration in receivership proceed- 
ings and authorized the bankruptcy receiver of the parent to commence ancillary 
proceedings in order to assume direct control over the assets of a chain of public 
utilities operating in different states. Confusion of the accounts of the corpora- 
tions appears to have been the impelling consideration. See Page v. Arkansas 
Natural Gas Corp., 53 F.(2d) 27, 38 (C. C. A. 8th, 1931). The frequent pledging 
of the stock of the subsidiary by the parent for its obligations may be an obstacle 
to the receiver’s assumption of control over the assets held by the subsidiary. The 
courts have generally insisted upon a plenary suit to determine whether the sub- 
sidiary is an instrumentality in such an action. Looschen Land & Bldg. Co. v. 
Milson, 266 Fed. 359 (C. C. A. 3d, 1920); Lynch v. Roberson, 287 Fed. 433 
(C. C. A. 6th, 1923). 

28 See In re Rieger, Kapner & Altmark, 157 Fed. 609, 613 (S. D. Ohio 1907) ; 
Carroll v. Stern, 223 Fed. 723, 724 (C. C. A. 6th, 1915) ; Jn re Eilers Music House, 
270 Fed. 915, 925 (C. C. A. oth, 1921), certiorari denied, sub nom. Oregon Eilers 
Music House v. Sitton, 257 U. S. 646 (1921); Im re Smith, 36 F.(2d) 697, 698 
(C. C. A. 2d, 1929) (one man corporation) ; Canfield, supra note 1, at 142; cf. First 
Nat. Bank of Seattle v. Walton, 146 Wash. 367, 262 Pac. 984 (1928). But cf. New 
York Trust Co. v. Island Oil & Transport Corp., 56 F.(2d) 580 (C. C. A. 2d, 1932), 
note 13, supra. 

The receiver of the parent corporation can take over the assets only subject to 
the equities of any bona fide minority stockholder of the subsidiary. See New 
York Trust Co. v. Island Oil & Transport Corp., 55 F.(2d) 905, 909 (C. C. A. 2d, 
1932); cf. Rapid Transit Subway Const. Co. v. New York, 259 N. Y. 472, 491, 
182 N. E. 145, 151 (1932). But no regard is given to “dummy ” shareholders. 
In re Rieger, Kapner & Altmark, 157 Fed. 609 (S. D. Ohio 1907); cf. First Nat. 
Bank of Chicago v. Trebein Co., 59 Ohio St. 316, 52 N. E. 834 (1898). 
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factor in settling affiliate liabilities. It is conceivable that the existence 
of creditors is treated by the courts as one of the factors in determining 
whether there is an instrumentality rejationship, and there is some 
indication in the cases that this is true.** However, the procedure in 
Jackson v. M. H. Thomas Inv. Co.,?> where the court first found an 
instrumentality relationship and then deliberately considered the con- 
flicting interests of creditors, might well be a preferable method. 
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THE AmerIcAN Topacco Company Bonus PLans — Con- 
TROL OF EXECUTIVE REMUNERATION. — Messrs. Berle and Means 
have recently described the divorce of ownership from control in the 
modern corporation, explained the resultant practical disfranchisement 
of the individual shareholder, and to a large extent explored the opportu- 
nities for spoliation by the control-management coterie made possible 
by this separation. Seemingly more innocuous than other devices for 
exploitation are schemes purporting to stimulate executive initiative by 
cash bonuses or rights to purchase stock at preferential prices. These 
plans have received both judicial ? and economic benediction.* Within 
bounds they are justifiable as a recognition of the contribution of 
management to profits—a contribution ignored by usual American 
corporation doctrine, which ascribes profits solely to shareholder- 
owners.* But recent events disclose that these plans, also, may mask 
raids on corporate treasuries.® 


24 Cf. In re Watertown Paper Co., 169 Fed. 252 (C. C. A. 2d, 1909) ; Exchange 
Nat. Bank of Spokane v. Meikle, 61 F.(2d) 176 (C. C. A. oth, 1932); Matter of 
Richman, 142 Misc. 103, 108, 253 N. Y. Supp. 838, 843 (1931). 

25 46 F.(2d) 252 (C.C. A. 5th, 1931) ; see note 8, supra. 


1 See BertE AND Means, THE MoperRN CORPORATION AND PRIVATE PROPERTY 
(1932) esp. 119-25, 277-87; Book Review, N. Y. Herald Tribune, Feb. 19, 1933. 

2 Bennett v. Milville Improvement Co., 67 N. J. L. 320, 51 Atl. 706 (1902); 
Church v. Harnit, 35 F.(2d) 499 (C. C. A. 6th, 1929) ; Roberts v. Mills, 184 N. C. 
406, 114 S. E. 530 (1922); Zwolanek v. Baker Mfg. Co., 150 Wis. 517, 137 N. W. 
4769 (1912); Young v. United States Mtg. & Trust Co., 214 N. Y. 279, 108 N. E. 
418 (1915). Although bonuses are usually contingent on the amount of profits, 
the courts uphold them as a cost of the enterprise against the argument that they 
call for a distribution of profits to other than stockholders. See Comment (1933) 
42 YALE L. J. 419, 422. 

8 See Magruder, Labor Copartnership in Industry (1922) 35 Harv. L. Rev. 
910; authorities cited in Comment (1933) 42 YALE L. J. 419, n.1. The courts have 
also recognized the economic sanction for such schemes. See, e.g., Harker v. Rals- 
ton Purina Co., 45 F.(2d) 929, 930 (C. C. A. 7th, 1931) ; Booth v. Beattie, 95 N. J. 
Eq. 776, 118 Atl. 257 (1924). But the effectiveness of bonus plans has been 
questioned. See results of questionnaire sent to officials in Taussig and Barker, 
American Corporations and Their Executives (1925) 40 Q. J. Econ. 1, 28. 

4 See Taussig and Barker, supra note 3, at 43 et seq. 

5 Data on the compensation of executives is usually impossible to obtain. See 
Taussig and Barker, supra note 3, at 7; Cox, COMPETITION IN THE AMERICAN To- 
BAccO INpUSTRY (1933) 293. But if recent bonus revelations are at all indicative, 
the possibilities under such plans are almost unlimited. Witness the sums paid 
under the National City Bank of New York bonus plan, see N. Y. Times, Feb. 22, 
1933, at 1; True, March 6, 1933, at 47; the American Tobacco Company, the Lig- 
gett and Myers Company, and the Reynolds Company plans, see Cox, op. cit. supra, 
at 308 et seq.; and the Bethlehem bonus system, see N. Y. Times, Aug. 1, 1930, at 
20; id., Nov. 1, 1930, at 28. 
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The American Tobacco Company cash bonus and stock purchase 
schemes now before the courts, though perhaps not illustrative, are 
illuminating. In 1912 a by-law initiated by the directors and passed 
by the stockholders authorized the diversion to six senior officers of ten 
per cent of any annual profits in excess of those realized in 1910. The 
capital of the company has since more than doubled; profits have in- 
creased fivefold.? Under this by-law, over ten million dollars have 
been distributed to the executives since 1921. In 1930 the president, 
Mr. Hill, received a cash bonus of more than $842,000 in addition to a 
stipulated salary of $168,000, and “ special credits ” of $273,470. To 
insure continuance of employees’ zeal, the directors have, without 
authority from charter or by-laws, put through several stock subscrip- 
tion plans, the benefits of which have accrued in large part to the in- 
augurators. These plans were at no time revealed to the stockholders, 
nor were they informed of the cash bonus system since its inception. 

In 1930 the directors, acting for the first time under a New Jersey 
statute permitting employee stock subscription plans on approval by 
a two-thirds vote of the stockholders, submitted to the shareholders at 
a special meeting a new plan entailing an increase in the amount of 
corporate stock. Except that the sale was to be at not less than par, 
the “ plan ” vested in the directors absolute discretion as to the dis- 
tribution of the shares.* By a proviso, directors “ actively engaged in 
the . . . conduct of the business ” were not excluded from participa- 
tion. With the notice of the scheme was sent a circular stating that the 
plan was designed to encourage the successful management to continue, 
and that an extra dividend was expected to follow its approval.® It 
was approved by an almost unanimous vote. By the first distribution 
under the plan, recommended by the president and voted by the direc- 
tors,’° the latter received 32,370 of the 56,712 shares allotted at twenty- 
five dollars per share. The market price was one hundred and twelve 


6 For additional discussion of these plans see Comments (1933) 42 YALE L. J. 

419; (1932) 41 id. 109, 115; (1932) 81 U. or Pa. L. REv. 220; (1932) 72 NEw 
LIC 343. 

7 See Cox, op. cit. supra note 5, at 270. In 1930, the Company reported earn- 
ings of $43,345,371, a return of approximately sixteen and one-half per cent on book 
value. 

8 The plan provided, “The Board of Directors may, at such time or times as 
it may determine . . . offer and allot such stock for subscription ... in such 
amounts and proportions . . . at such prices, not less than the par value of the 
shares allotted, payable in full or in such installments, and upon such other terms 
and conditions, all as shall be determined with respect to each offering of stock to 
each individual pursuant to authority to be granted by the Board of Directors to 
the President for such purpose.” See Swan, J., dissenting, Rogers v. Guaranty 
Trust Co., 60 F.(2d) 114, 121 (C. C. A. 2d, 1932). 

9 See N. Y. Times, June 25, 1930, at 37; id., June 26, 1930, at 31. The extra 
dividend was subsequently declared. Moopy’s "INDUSTRIALS (1931) 1979. 

10 The directors approved in rotation the allotment to each director, the di- 
rector being recorded as not voting on his own allotment, but voting for the distri- 
bution to all others. See Brief for Appellant 29, Rogers v. Guaranty Trust Co., 53 
Sup. Ct. 295 (1933). But this is regarded as essentially a vote of each director on 
his own compensation. McNab v. McNab & Harlin Mfg. Co., 62 Hun 18, 16 N. Y. 
Supp. 448 (1891), aff'd, 133 N. Y. 687, 31 N. E. 627 (1892) ; cf. Beha v. Martin, 
161 Ky. 838, 171 S. W. 393 (1914). But cf. Punaten:' v. Funsten Comm. Co., 67 
Mo. App. 559 (1896). 
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dollars. The differential represented a benefit to the president, Mr. 
Hill, of well over a million dollars. 

On learning of these facts a stockholder, Mr. Rogers, brought suits 
attacking each plan separately.1t The course of this litigation has been 
long and somewhat discouraging. In Rogers v. Hill,* Judges Manton 
and Chase for the Circuit Court of Appeals for the Second Circuit, re- 
versing the district court,’* considered and upheld the cash bonus 
scheme; in Rogers v. Guaranty Trust Co.,\* the same bench approved 
the stock subscription plan. Judge Swan dissented in both cases. On 
certiorari, the Supreme Court dismissed the stock subscription case 
on jurisdictional grounds but without prejudice.** Justices Stone, 
Brandeis, and Cardozo dissented,’* taking the view that jurisdiction 
should be exercised and the relief sought granted. Mr. Hill has since 
renounced his stock allotment.*7 Mr. Rogers has begun a suit in the 
New Jersey court to cancel the stock issue ‘* and has applied for cer- 
tiorari in the cash bonus case.’® A separate suit involving the stock 
plan has been instituted by a group of shareholders. The legal prin- 
ciples which have been evolved by the courts to control remuneration of 
corporate officials and which were invoked in the American Tobacco 
Company cases merit consideration.”° 


11 The information on which these actions were based was ascertained by an 
examination of the American Tobacco Company’s books, allowed by an order of 
the Supreme Court of New York County. Matter of Rogers v. American Tobacco 
Co., 143 Misc. 306, 257 N. Y. Supp. 321 (1931), aff'd, 233 App. Div. 708, 249 N. Y. 
Supp. 993 (1931). 

12 60 F.(2d) 109 (C. C. A. 2d, 1932). 

18 See note 109, infra. 

14 60 F.(2d) 114 (C. C. A. 2d, 1932). The district court (Patterson, J.) had re- 
fused to take jurisdiction. 60 F.(2d) 106 (S. D. N. Y. 1932). But the circuit court 
of appeals apparently decided the case on the merits. 

15 53 Sup. Ct. 295 (1933). For a discussion of the jurisdictional question in- 
volved, see (1933) 46 Harv. L. Rev. 854. 

16 Mr. Justice Stone filed a comprehensive dissenting opinion. Mr. Justice 
Cardozo concurred with him in a separate opinion. 

17 See N. Y. Times, Feb. 11, 1933, at 21. 

18 An order restraining the American Tobacco Company from recognizing the 
stock, transferring the same, or paying dividends thereon pending the disposition of 
this litigation was entered with the consent of the company on March 7, 1933. 

19 The cash bonus litigation is an interesting example of the difficulties which be- 
set a dissenting stockholder. The district court (Caffey, J.) granted on March 17, 
1932 an injunction pendente lite, restraining further payments under the by-law, and 
reserving all other questions until the matter had been passed upon by a higher court. 
The defendants appealed from this interlocutory order to the circuit court of ap- 
peals, which reversed the order granting the injunction. The mandate so provided 
and nothing further. See Record, Rogers v. Hill, 60 F.(2d) 109 (C. C. A. 2d, 1932). 
The circuit court of appeals refused to clarify its decision on a petition for rehear- 
ing, and the district court (Mack, J.) dismissed the entire case on the merits. The 
plaintiff appealed to the circuit court of appeals, which affirmed the decree below on 
the authority of Rogers v. Hill, 60 F.(2d) ro9 (C. C. A. 2d, 1932): Judge Augustus 
Hand, concurring, felt bound by the authority specified in the per curiam opinion 
but stated, “With the matter open I should reach a different decision.” See 
Record, id. at 253. A petition for certiorari was then filed. 

20 Few cases involving money bonuses and stock subscription rights have been 
passed upon by the courts. See Comment (1931) 41 Yate L. J. ro9. But on the 
problems of proper authorization and the power of directors to vote themselves 
compensation as officers, the problems involved in bonus plans are the same as 
those involved in votes of ordinary compensation, and cases concerning ordinary 
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The petitioner stressed failure to comply with statutory, charter, and 
by-law requirements in the formal adoption of the plans. Courts 
have frequently upset compensation schemes because of such irregu- 
larities.2*_ Although the cash bonus plan may be immune from these 
objections, the decision of Judges Manton and Chase that the stock 
subscription scheme satisfied the statute seems over-liberal. As the 
three dissenting Supreme Court Justices and Judge Swan pointed out, 
the New Jersey statute appears to contemplate submission of a scheme 
eee definite and formulated than the vague proposal actually pre- 
sented. 

However, even if the plan had satisfied the statute, Justices Stone, 
Brandeis, and Cardozo found a more serious objection in “. . . the 
fundamental duty of directors to derive no profit from their own official 
action, without the consent of the stockholders, obtained after full and 
fair revelation of every circumstance which might reasonably influence 
them to withhold their consent.” ?* Because of the axiomatic fiduciary 
character of directors,2* the courts have insisted that their votes of 
compensation to themselves, whether as directors or as officers, be ap- 
proved by shareholders.”> In view of the circumstances of the instant 


compensation are cited as controlling. Since the stock involved in the subscription 
plan was non-voting, the plan is not open to criticism on the ground that it would 
tend to increase the voting representation of the directors, and the same principles 
apply. See Notes (1903) 6 Law Notes 221; (1903) 16 Harv. L. Rev. 531. 

21 E.g., Monmouth Inv. Co. v. Means, 151 Fed. 150 (C. C. A. 8th, 1906); 
Jones Lumber Co. v. Wisarkana Lumber Co., 125 Ark. 65, 187 S. W. 1068 (1916) ; 
Fields v. Victor Bldg. and Loan Co., 73 Okla. 207, 175 Pac. 529 (1918) ; Fellows v. 
Albert Mining Co., 16 N. B. 203 (1875); Re Queen City Plate Glass Co., 1 Ont. 
Weekly Notes 863 (1910) ; cf. Scott v. P. Lorillard Co., 108 N. J. Eq. 153, 154 Atl. 
515 (1931). See Comment (1931) 41 YALE L. J. 109, 110. 

22 See Stone, J., dissenting, Rogers v. Guaranty Trust Co., 53 Sup. Ct. 295, 301 
Rogers v. Guaranty Trust Co. 60 F.(2d) 114, 121 

. 2d, 1932 

23 See Stone, J., dissenting, Rogers v. Guaranty Trust Co., 53 Sup. Ct. 295, 301 
(1933) 5 Cardozo, he dissenting, id. at 305. 

4 Altho ugh directors are variously classified by the courts, they are recognized 
as Fl in all jurisdictions. See 3 FLETCHER, CYCLOPEDIA OF CORPORATIONS 
(1931) 142; James, Interested Directors in Corporate Transactions (1931) 6 INp. L. 
eens 419; Developments in the Law: Corporations — 1931 (1932) 45 Harv. 

1388. 

25 The utter confusion in the decisions makes a more definite statement impos- 
sible. A number of cases hold that plans for compensation, unless approved by the 
shareholders, will be overturned at the suit of a minority stockholder on proof of 
the interest of the directors voting the remuneration. Schaffhauser v. Brewing Co., 
218 Pa. 298, 67 Atl. 417 (1907); cf. Higgins v. Lansingh, 154 Ill. 301, 40 N. E. 362 
(1895) ; see Booth v. Beattie, 95 N. J. Eq. 776, 118 Atl. 257 (1924). Other courts 
have ruled that, since the action of the directors can be ratified, it is voidable only 
by the majority. Endicott v. Marvel, 81 N. J. Eq. 378, 95 Atl. 361 (1931); cf. 
Robotham v. Prudential Ins. Co., 64 N. J. Eq. 673, 53 Atl. 842 (1903). Compare 
Lowman v. Harvey R. Pierce Co., 276 Pa. 382, 120 Atl. 404 (1923) (objection to 
minority bringing suit held waived if not made at commencement of action). Some 
decisions lay down the rule that plans will be upset only if unreasonable. Kirn v. 
Kraus Plumbing and Heating Co., 12 Ohio App. 55 (1919) ; cf. Mayer v. Oxidation 
Products Co., Inc., 110 N. J. Eq. 141, 159 Atl. 377 (1932). But on the other ex- 
treme, plans not approved by the stockholders at their inception have been held 
absolutely void and incapable of ratifications«-Bassett v. Fairchild, 132 Cal. 637, 64 
Pac. 1082 (1901) ; McKey v. Swenson, 232 Mich. sos, 205 N. W. 583 (1925). For 
a discussion of the decisions, see BALLANTINE, CORPORATIONS (1927) 408; 5 
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case, Judge Manton’s acceptance of the stockholders’ vote as indicating 
this necessary consent to the distribution adopted is again unsatisfactory. 
Neither the proviso enabling directors to participate nor the plan gave 
adequate warning of the extent to which the directors were to profit by 
it,?* and its approval cannot be interpreted as authorizing “. . . the 
wholesale gratuities which the directors subsequently bestowed upon 
themselves.” 27 Moreover, concealment of the previous stock subscrip- 
tion plans is hardly consistent with a duty of disclosure.”® 

Obviously, if the stock subscription plan could be thrown out on these 
grounds, investigation of the reasonableness of the compensation was 
unnecessary. But the refusal of Judges Manton and Chase to make 
this inquiry in both the stock and cash bonus cases is not thus explicable. 
Judge Manton expressed a reluctance to interfere in the internal affairs 
of a corporation; *® fear of opening a fertile field for strike suits may 
also have been a deterrent.*° Despite these considerations, however, 
other courts have not hesitated to inquire into the reasonableness of 
compensation received by corporate executives, even after approval by 
stockholders.** Intervention is frequently placed on the theory enunci- 


CyYcLOPEDIA OF CoRPORATIONS (1931) 421 et seg. Of course, since the suits are 
derivative, the stockholder must seek to have the corporation act before bringing 
action. See Glenn, The Stockholder’s Suit — Corporate and Individual Grievances 
(1924) 33_YALE L. J. 580. 

® In Baillie v. Oriental Tel. & Elec. Co., [1915] 1 Ch. 503, a stockholders’ 
Piles ratifying a plan which specified the percentage of profits the directors 
were to receive but not the actual amounts was set aside for non-disclosure. And 
the courts have enjoined a stockholders’ vote on a plan which is not sufficiently 
specific to inform adequately the shareholders of their rights thereunder. Scott v. 
P. Lorillard Co., 108 N. J. Eq. 153, 154 Atl. 515 (1931) ; cf. Berendt v. Bethlehem 
Steel Corp., 108 N. J. Eq. 148, 154 Atl. 321 (1931). 

27 See Stone, J., dissenting, Rogers v. Guaranty Trust Co., 53 Sup. Ct. 295, 
302 (1933). See also Cardozo, J., dissenting, id. at 305: “ Tf [the plan] be 
taken as sufficient, the shareholders who voted for it are not chargeable with notice 
that the fiduciary powers would later be perverted by the award to the fiduciary of 
extraordinary benefits. Consent will not protect if reason and moderation are not 
made to mark the boundaries of what is done under its shelter.” Compare refusals 
to sustain blanket ratifications of actions of which the shareholders had no knowl- 
edge. Cahall v. Lofland, 12 Del. Ch. 335, 114 Atl. 232 (1921) ; Camden Land Co. v. 
Lewis, 101 Me. 78, 63 Atl. 523 (1905) ; cf. Martin v. Santa-Cruz Water Storage Co., 
4 Ariz. 171, 36 Pac. 36 (1894); see 5 FLETCHER, CYCLOPEDIA OF CORPORATIONS 
(1931) 448. 

*8 Cf. Baillie v. Oriental Tel. & Elec. Co., [1915] 1 Ch. 503. 

29 See Rogers v. Guaranty Trust Co., 60 F.(2d) 114, 119 (C. C. A. 2d, 1932). 
Judge Manton also stressed the success of the company and the fact that only one 
stockholder was objecting. But these factors have not prevented review of com- 
pensation by other courts. £.g., Luthy v. Ream, 270 Ill. 170, 110 N. E. 373 (1915) 
(successful company) ; Bull v. International Power Co., 84 N. J. Eq. 6, 92 Atl. 796 
(1914) (negligible stock interest objecting). 

° The obstructionist tactics practiced by corporate strikers have proved ob- 
wm to the courts as well as the corporations. See Robotham v. Prudential Ins. 
Co., 64 N. J. Eq. 673, 710, 53 Atl. 842, 856 (1903) ; Sears, THe New PLAcE OF THE 
STOCKHOLDER (1929) 198; Book Review (1929) 38 Yate L. J. 1003; Developments 
in the Law: Corporations — 1931 (1932) 45 Harv. L. Rev. 1401; Time, Nov. 21, 
1932, at 37. 

1 Church v. Harnit, 35 F.(2d) 499 (C. C. A. 6th, 1929); Ward v. Davidson, 
89 Mo. 445, 1 S. W. 846 (1886); Lillard v. Oil Paint & Drug Co., 70 N. J. Eq. 197, 
56 Atl. 254 oe Booth v. Beattie, 95 N. J. ~ 776, 118 Atl. 257 (1924) ; Godley 
v. Crandall & Godley Co., 212 N. Y. 121, 105 N. E. 818 (1914) ; Atwater v. Elkhorn 
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ated by Judge Swan in the cash bonus case, that if the payment is un- 
reasonable, it constitutes a gift which the “. . . majority stockholders 
have no right to make against the protest of the minority.” ** In other 
cases interference has been justified by a statement of the rule — “ the 
fairness of such salaries is open to examination in equity for the benefit 
of the corporation.” ** 

However, a different rationale is suggested by the cases reviewing 
the compensation of director-executives who as majority stockholders 
have approved the amount thereof. Here intervention is placed on the 
ground that the dominant majority must be held to a strict fiduciary 
standard in its treatment of the minority.** In a large corporation 
the stock of which is widely held, the situation is little different. The 
strategic position of a management possessing but a negligible stock 
interest ** often enables it to exercise a dominion as absolute as that 
of a majority shareholder.** Since the stockholders’ consent has become 
purely formal and largely fictional, there exists the same necessity for 
protecting outsiders by examination of the reasonableness of insiders’ 
remuneration.*” 


Valley Coal-Land Co., 184 App. Div. 253, 171 N. Y. Supp. 552 (1918); Sotter v. 
Coatesville Boiler Works, 257 Pa. 411, ror Atl. 744 (1917); Nichols v. Olympia 
Veneer Co., 139 Wash. 305, 246 Pac. 941 (1926); Collins v. Hite, 109 W. Va. 79, 
153. S. E. 240 (1930). 

2 See Swan, J., dissenting, Rogers v. Hill, 60 F.(2d) 109, 114. See also Godley 
v. Crandall & Godley Co., 212 N. Y. 121, 128, 105 N. E. 818, 822 (1914); Collins 
v. Hite, 109 W. Va. 79, 83, 153 S. E. 240, 241 (1930); cf. Provich v. Spirits Dis- 
tributing Co., 58 N. J. Eq. 97, 42 Atl. 586 (1899). 

33 See Rugg, C. J., in Stratis v. Andreson, 254 Mass. 536, 539, 150 N. E. 
832, 833 (1926). See also Booth v. Beattie, 95 N. J. Eq. 776, 118 Atl. 257 (1924); 
Lowman v. Harvey R. Pierce Co., 276 Pa. 382, 386, 120 Atl. 404, 405 (1923); 
Sotter v. Coatesville Boiler Works, 257 Pa. 411, 420, 101 Atl. 744, 748 (1917). 

34 E.g., Wright v. Heublin, 238 Fed. 321 (C. C. A. 4th, 1916) ; Beha v. Martin, 
161 Ky. 838, 171 S. W. 393 (1914) ; Lillard v. Oil Paint & Drug Co., 70 N. J. Eq. 
197, 56 Atl. 254 (1903); Blancard v. Blancard & Co., 96 N. J. Eq. 264, 125 Atl. 
337 (1924); Carr v. Kimball, 153 App. Div. 825, 139 N. Y. Supp. 253 (1913), aff'd, 
215 N.Y. 634, 109 N. E. 1068 (1915) ; Jacobson v. Brooklyn Lumber Co., 184 N. Y. 
152, 76 N. E. 1075 (1906); Lowman v. Harvey R. Pierce Co., 276 Pa. 382, 120 
Atl. 404 (1923) ; see Comment (1933) 42 YALE L. J. 419, 424, n.21. Contra: Green 
v. Felton, 42 Ind. App. 675 (1908) ; Thauer v. Gaebler, 202 Wis. 296, 232 N. W. 561 
(1929); see Note (1931) 15 MARQUETTE L. REv. 171. 

5 Cox, op. cit. supra note 5, at 307, classes the American Tobacco Company as 
dsntiaaae by the management through its control over the proxy system. 
BERLE AND MEANS, op. cit. supra note 1, at 98, also note that the organization is 
controlled by the management, but attributes the latters’ rule to its ownership of 
a large part of the relatively small issue of voting stock. 

86 See BERLE AND MEANS, Op. cit. supra note 1, at 84 et seq.; Berte, Stupies 
IN THE LAW OF CorPORATION FINANCE (1928) 190; Wormser, Directors — Or Figures 
of Earth (1932) 1 Brooxtyn L. Rev. 28, 34. The average shareholder’s inertia in 
respect to corporate affairs places him completely at the mercy of the proxy system, 
over which the management possesses entire control. See Berendt v. Bethlehem Steel 
Corp., 108 N. J. Eq. 148, 151, 154 Atl. 321, 322 (1931) ; BERLE AND MEans, oP. cit. 
supra note 1, at 138 et seg. If unusual opposition is expected, cajolery such as that 
employed in ‘the instant case — the promise of an extra dividend — may be resorted 
to to induce approval of proposals made by directors. However, trust companies, 
insurance companies, and educational institutions owning large stock interests may 
provide the necessary check on the otherwise omnipotent management group. See 
BERLE, op. cit. supra, at 38. 

37 Recent cases have recognized this necessity and made the requested examina- 
tion. Church v.  Harnit, 35 F.(2d) 499 (C. C. A. 6th, 1929) ; Sotter v. Coatesville 
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Of course, any belief that such investigation, however justified, will 
prevent bonus scheme abuses is unrealistically optimistic. The secrecy 
which surrounds most bonus and stock subscription plans insulates them 
from attack to some extent.** Legislation facilitating inquiry into the 
remuneration of excutives, such as that now existent in England,®® may 
be an essential first step toward control. But practical considerations 
minimize the remedial efficacy of stockholders’ suits.*° Such litigation 
is usually long drawn out and expensive. And where the result must 
depend upon the canon of reasonableness adopted by the court, as would 
be the case in most bonus suits, the uncertainty of the outcome is a 
further deterrent.* 


LEGISLATION 


QUALIFYING THE INTERESTED SURVIVOR AS A WITNESS. — Although 
legislation everywhere has abrogated the common-law rule that all in- 
terested parties were incompetent, P provisions forbidding them to testify 
to transactions with decedents in actions by or against the latters’ 
representatives * preserve a vestige of the former disqualification. This 
exclusion has been defended on the theory that the reduced possibility 
of contradiction will encourage falsehood and that biased statements 
cannot be evaluated when equally self-serving adverse evidence is un- 
available.* But the suspicion with which the testimony of an interested 


Boiler Works, 257 Pa. 411, ror Atl. 744 (1917); cf. Stratis v. Andreson, 254 Mass. 
536, 150 N. E. 832 (1926); Putnam v. Juvenile Shoe Corp., 307 Mo. 74, 259 S. W. 
593 (1925); Nichols v. Olympia Veneer Co., 139 Wash. 305, 246 Pac. 941 (1926) ; 
Collins v. Hite, 109 W. Va. 79, 153 S. E. 240 (1930); see Booth v. Beattie, 95 
N. J. Eq. 776, 118 Atl. 257 (1923). Mr. Berle has advanced the thesis that all 
corporate powers are subject to equitable limitations, and that the dominant group 
must be held to a fiduciary standard in its exercise of these powers. See Berle, 
Corporate Powers as Powers in Trust (1931) 44 Harv. L. Rev. 1049-50, BERLE AND 
MEans, op. cit. supra note 1, at 247. 

88 See note 5, supra. 

89 The English Companies Act provides that accounts laid before the general 
committee must include details of loans to and remuneration of directors and that 
holders of one-fourth of a company’s shares may require a statement of the 
compensation of directors. 19 & 20 Gro. V, c. 23, § 128 (1929) ; id. § 148. 

40 See SEars, op. cit. supra note 30, at 210: “ When. . . reviewed the array of 
stockholders’ legal and equitable rights and remedies appears quite formidable. But 
considered in the light of cold experience, results do not justify enthusiasm.” 

41 See BERLE AND MEANs, op. cit. supra note 1, at 276. See id. at 188 for the 
somewhat pessimistic conclusion: “ For protection the stockholder has only a set of 
expectations that the men who compose the management and control will deal fairly 
with his interest.” 


1 See 1 _WicMorE, Evmence (2d ed. 1923) § 488 (collecting statutes). 

2 This is the rule generally adopted. See ibid. In a few jurisdictions the sur- 
vivor is incompetent as to all matters, e.g., Vt. Gen. Laws (1917) § 1891, or as to 
all matters occurring during the deceased’s lifetime, e.g., Car. Cope Crv. Proc. 
(Deering, 1931) § 1880. 

8 A typical justification of the rule is the abracadabra: “ This right and privi- 
lege [to testify] must be mutual. . .. If death has closed the lips of the one party, 
the policy of the law is to close the lips of the other.” See Louis’s Adm’r v. Easton, 
50 Ala. 470, 471 (1873). How the absence of evidence, which would by hypothesis 
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witness is regarded and the safeguards of cross-examination and circum- 
stantial evidence make deception unlikely.* Moreover, even though 
some regulation may be needed, the usual statutory bar has proved 
unsatisfactory. While subornation of perjury is an easy means of cir- 
cumvention,® honest claims are frequently defeated for want of the 
survivor’s testimony.® And intricacies of application cause excessive 
controversy.’ However, only nine states have attempted legislative 
reform, and an examination of these efforts indicates that, though the 
provisions are an improvement over the usual rule, they have neither 
eliminated injustice nor materially reduced litigation. 

The Virginia * and New Mexico ® enactments admit the survivor but 
refuse to allow a verdict in his favor unless his testimony is corroborated. 
These manifest but a small change in attitude; like the exclusionary rule 
they presuppose that claims unsubstantiated by disinterested evidence 
are of such doubtful validity that all should be denied.1° Moreover, 
such provisions open for contest, in addition to a host of issues similar 
to those extensively litigated under the ordinary rule,’ the question of 
what constitutes sufficient corroboration.1? A similar requirement of 
substantiation has been read into the Louisiana statute which purports 
to abolish all disqualification for interest.'* 

The New Hampshire and Montana provisions allow the trial court 
discretion to admit the survivor’s testimony “‘ when it appears that . . . 


be equally unreliable, complicates determination of the survivor’s credibility is not 
explained. Cf. 1 Wicmore, Eviwence § 578. 

4 Cf. Morcan £7 AL., Toe Law or Evmence (1927) 24 et seg.; Taft, Com- 
ments on Will Contests in New York (1921) 30 YALE L. J. 593, 605. 

5 See MorGANn £7 AL., loc. cit. supra note 4. 

6 See St. John v. Lofland, 5 N. D. 140, 143, 64 N. W. 930, 931 (1895); Cheek, 
Testimony as to Transactions With Decedents (1927) 5 Tex. L. REv. 149, 171-72. 

7 See MorcAan £7 AL., op. cit. supra note 4, at 27. More than four hundred pages 
in the digests are devoted to cases interpreting dead-man statutes. 

8 Va. Cope Ann. (Michie, 1930) § 6209. 

® N. M. Stat. Ann. (Courtright, 1929) § 45-601. 

10 The requirement of supporting evidence has been attacked as unduly favoring 
the estates of decedents. See 4 WicmoreE, EvipENcE § 2065. But cf. Editorial (1923) 
9 Va. L. Rec. (N.S.) 297. Strictly applied, it may prevent recovery on a claim 
which court and jury alike believe to be above suspicion. Cf. In re Garnett, 
31 Ch. D. 1, 9 (1885). However, it is not as harsh in its operation as the usual 
exclusionary rule, since it does not demand that the corroborating evidence alone be 
sufficient to support a verdict. See Burton’s Ex’r v. Manson, 142 Va. 500, 508, 
129 S. E. 356, 359 (1925). 

11 Cf. note 7, supra. For example, the courts must determine in what types of 
actions the statutes apply, e.g., Albright v. Albright, 21 N. M. 606, 157 Pac. 662 
(1916) (suit between heirs); whose testimony must be substantiated, e.g., Mer- 
chants Supply Co. v. Hughes’ Ex’rs, 139 Va. 212, 123 S. E. 355 (1924) (stock- 
holder) ; Scholz v. Standard Accident Ins. Co., 145 Va. 694, 134 S. E. 728 (1926) 
(agent); and what kinds of transactions require corroboration, e.g., American 
Surety Co. v. Hannah, 143 Va. 291, 130 S. E . 411 (1925) (transaction with de- 
ceased’s agent who is alive at time of trial); Brice v. Wilson, 28 N. M. 114, 206 
Pac. 1070 (1922) (matter occurring since death of decedent). 

12 Since the variables which must be considered make formulation of a general 
rule almost useless, this issue is litigated in nearly every case. Cf. Burton’s Ex’r v. 
Manson, 142 Va. 500, 507, 129 S. E. 356, 358 (1925). 

18 Cf. Cutler v. Succession of Collins, 37 La. Ann. 95 (1885). The statute 
provides that interest does not make a witness incompetent, but may “.. . di- 
minish the extent of his credibility.” La. Crv. Cope (Dart, 1932) § 2282. 
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injustice will be done ” without it.1* But this effort to attain flexibility 
has been thwarted by judicial interpretation. At the earliest oppor- 
tunity *° appellate tribunals formulated rules for the guidance of trial 
courts which practically abrogated their discretion. In New Hampshire 
the requisite injustice must be shown by evidence other than that of the 
survivor.** And usually the interested person is not permitted to testify 
to matters within the knowledge of the decedent; *” the judge’s “ discre- 
tion ” can therefore be exercised only to receive evidence which the 
ordinary dead-man statutes admit as of right.‘* In Montana, on th> 
other hand, the decisions suggest the curious restriction that interested 
testimony is admissible only when needed to make a case for the jury.’® 
Lack of corroboration can hardly be supposed to make the survivor more 
credible, and if this rule is based on necessity, the mere existence of a 
prima facie case should not exclude evidence which may be essential to 
secure a verdict.2° The unique Arizona statute also permits the trial 
judge to allow interested testimony.” In the three reported cases under 
this provision admission of the survivor has been upheld where his state- 
ments were substantiated by other proof ?* and where the testimony of 
the deceased had already been received.* 

Four states have abandoned every guise of disqualification for in- 


‘ 14 N. H. Pus. Laws (1926) c. 336, §§ 27, 28; Mont. Rev. Cope (Choate, 1921) 
10535- 

15 A dictum enunciated before the discretionary provision was enacted has 
largely determined the interpretation of the New Hampshire statute. See Moore 
v. Taylor, 44 N. H. 370, 375 (1862). 

16 Harvey v. Hilliard, 47 N. H. 551 (1867); Fosgate v. Thompson, 54 N. H. 
455 (1874) ; English v. Porter, 63 N. H. 206 (1884). 

17 See Jordan v. Jordan’s Estate, 76 N. H. 20, 22, 78 Atl. 1077, 1078 (1911). 
But cf. Hoit v. Russel, 56 N. H. 559, 563 (1876). 

18 The disqualification imposed by the typical statute extends only to transac- 
tions with the decedent, allowing evidence concerning matters of which he had no 
knowledge. See note 2, supra. 

Under an early statute which excluded the interested party altogether, the New 
Hampshire court had held that his testimony to facts occurring since the death of 
the deceased might be admitted in the court’s discretion. Stearns v. Wright, 51 
N. H. 600 (1872); see Brown v. Brown, 48 N. H. go, 91 (1868). Such evidence 
was made admissible as of right by a subsequent amendment. N. H. Laws 1880, 
c. 74, §1. With this field thus covered, the discretionary power is used only in 
cases where there is no reason for disqualification. Cf. Parsons v. Wentworth, 73 
N. H. 122, 59 Atl. 623 (1904) (plaintiff in action against surviving partner granted 
permission to testify to facts known only to himself and defendant). 

19 See Roy v. King’s Estate, 55 Mont. 567, 573, 179 Pac. 821, 823 (1919); 
Averill Mach. Co. v. Taylor, 70 Mont. 70, 81, 223 Pac. 918, 921 (1924). But cf. 
Harwood v. Scott, 57 Mont. 83, 88, 186 Pac. 693, 695 (1920). 

20 There is some indication that the test may be ability to persuade the jury by 
other evidence. See Anderson v. Wirkman, 67 Mont. 176, 180, 215 Pac. 224, 225 
(1923). But a dictum in an earlier case approved exclusion of the interested party 
although the verdict was for the executor, on the ground that a prima facie case 
had been made out by other evidence. See Roy v. King’s Estate, 55 Mont. 567, 
573, 179 Pac. 821, 823 (1919). 

21 The survivor is incompetent “unless . . . required to testify by the court.” 
Ariz. Cope (Struckmeyer, 1928) § 4414. In practice the discretion thus allowed the 
trial judge is exercised by overruling objection to the testimony. See Goldman v. 
Sotelo, 7 Ariz. 23, 25, 60 Pac. 696, 697 (1900). 

22 Goldman v. Sotelo, 7 Ariz. 23, 60 Pac. 696 (1900) ; cf. Johnson v. Moilanen, 
23 Ariz. 86, 201 Pac. 634 (1921). 

23 Costello v. Gleeson, 15 Ariz. 280, 138 Pac. 544 (1914). 
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terest, at the same time making provision for admission of the decedent’s 
hearsay declarations as an antidote to the survivor’s testimony.** 
Though still requiring corroboration of interested witnesses, Virginia 
also allows the use of such hearsay evidence.*® However, careless drafts- 
manship has prevented the hearsay exception from being operative in 
all cases in which these enactments permit the interested person to 
testify. The Connecticut court, finding that the statute sanctions 
declarations of the decedent only in “actions ”, has refused to admit 
them in proceedings for the probate of wills; *° similar wording in the 
Virginia, Massachusetts, and Rhode Island statutes may lead to a like 
result.2”7_ The provisions in the last two states further fail to provide for 
reception of the decedent’s statements in suits in which his representa- 
tive is the plaintiff.2* Such omissions lack rational bases. 

The many express limitations in the statutes, however, can be attrib- 
uted to a belief that hearsay should be allowed only to neutralize the 
biased testimony of the survivor. The Virginia provision restricts the 
admission of the decedent’s declarations to cases in which the adverse 
party testifies; °° that of Oregon to suits in which he “ appears as a wit- 
ness in his own behalf or offers evidence of statements made by the de- 
ceased against the interest of the deceased ”; *° and those of Massachu- 
setts and Rhode Island to causes of action “‘ supported by oral testimony 
of a promise or statement ” made by the deceased.** The statutes in the 
last two states impose the further requirement that the declarations of 
the decedent tend “ to disprove or show the improbability of the making 
of such promise or statement ” ; and the Oregon enactment contains a 
similar restriction.** Connecticut alone admits hearsay statements 
without regard to the testimony offered by the survivor, but judicial 


24 Conn. Gen. Stat. (1930) § 5608; Mass. Gen. Laws (1932) c. 233, § 66; Ore. 
Cope Ann. (1930) § 9-403; R. I. Gen. Laws (1923) § 5039. 

25 Va. Cope Ann. (Michie, 1930) § 6209. 

26 Barber’s Appeal, 63 Conn. 393, 27 Atl. 973 (1893). 

27 See statutes cited in notes 24, 25, supra. The Oregon statute apparently in- 
cludes probate of wills as a “ proceeding ” against the representative. See Ore. Cope 
ANN. (1930) § 9-403. 

28 In both these states provisions for admitting declarations of deceased persons 
generally supplement these limited statutes. Mass. Gen. Laws (1932) c. 233, §$ 65; 
R. I. Laws 1927, c. 1048, § 1. 

29 Although an interested third person requires corroboration, only the testi- 
mony of a party of record makes admissible declarations of the decedent. See At- 
Se Realty Co. v. Robertson’s Ex’r, 135 Va. 247, 258, 116 S. E. 476, 480 

1923). 

30 In practice this requirement is limited by admitting the declarations, though 
the other party testifies only when called by the decedent’s representative. Mace v. 
Timberman, 120 Ore. 144, 251 Pac. 763 (1926). 

31 See Massachusetts and Rhode Island statutes, cited in note 24, supra. Ordi- 
narily the provision has no application to suits on a promissory note or a written 
contract. National Granite Bank v. Tyndale, 179 Mass. 390, 60 N. E. 927 (1901) ; 
Whitcomb v. Whitcomb, 217 Mass. 558, 105 N. E. 613 (1914). But cf. Huebener 
v. Childs, 180 Mass. 483, 62 N. E. 729 (1902) (decedent’s memoranda admitted 
where, to prove consideration for note, plaintiff testified to deceased’s admission that 
he had borrowed money). 

82 See statutes cited in note 24, supra. Even the “ antidote ” theory would ap- 
pear to allow admission of declarations which rebut the other party’s evidence, 
whether directly or indirectly, as by proving payment, rescission, lack of consid- 
eration. Connecticut and Virginia require only that the statements be “ relevant 
to the issue.” See statutes cited in notes 24, 25, supra. 
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distrust of this evidence has been manifested by its exclusion where the 
deceased’s deposition had already been introduced.** Under the stat- 
utes in the other four states the delimitation of the exception, traceable 
to a desire to preclude hearsay statements except where similarly un- 
trustworthy evidence was introduced by the opponent, may give the 
survivor an undue advantage. And the difficulties of application and 
interpretation of the complex restrictions embodied in these provisions 
open new and fertile springs of litigation. 

Despite these defects, the last type of legislation suggests a satisfac- 
tory method of eliminating this remnant of disqualification. Other and 
less complete departures from the dead-man statutes have become mired 
in practical difficulties which can be avoided only by an unreserved 
admission of the survivor’s testimony. And the intricate circumscrip- 
tions of the hearsay exception which cause trouble in applying the 
third group of statutes would be rendered superfluous by a provision 
framed to require that the decedent’s declarations be made in good faith 
before commencement of the action.** Experience under the Massachu- 
setts statute which admits declarations of deceased persons generally *° 
has proved the efficiency of this “ guarantee of trustworthiness.” ** But 
only spirited advocacy by an influential group, such as the Commission- 
ers on Uniform State Laws, seems capable of overcoming the inertia 
which has characterized legislative treatment of the problem. 


DEVELOPMENT OF STANDARDS IN SPEED LEGISLATION. — The constant 
revision of highway speed laws indicates continual search for standards 
which will permit the maximum utilization of the automobile consonant 
with public safety." In 1901 the first statute specifically controlling 
motor travel, a New York provision, prohibited speeds greater than 
were “ reasonable and proper ”.? This early enactment of the common- 


83 Rowland v. Philadelphia, W. & B. R. R., 63 Conn. 415, 28 Atl. 102 (1893). 
But cf. Walter v. Sperry, 86 Conn. 474, 85 Ati. 739 (1913) ; Woodward v. Wood- 
bury, 113 Conn. 457, 155 Atl. 825 (1931). The Rowland case imposes a pointless 
restriction capable of great hardship. Where the matter covered by the declaration 
was not dealt with in the deposition or testimony at a former trial, there can be no 
reason to exclude it; and even if the two overlap, any inconsistency between them 
should affect the credibility, and not the competency, of the declaration. Cf. 
Craft’s Appeal, 42 Conn. 146, 153 (1875). 

34 A committee investigating the law of evidence has suggested a statute of 
this type. See Morcan £T AL., op. cit. supra note 4, at 35. 

85 Mass. Gen. Laws (1932) c. 233, $65. This provision has been copied by 
Rhode Island. R. I. Laws 1927, c. 1048, § 1. 

86 A questionnaire sent to members of the Massachusetts bar revealed that the 
great majority of lawyers and judges with experience under the statute believed that 
it aided ascertainment of the truth. See Morcan 27 AL., op. cit. supra note 4, at 
40-48, 93-96. Even the Connecticut statute admitting the interested survivor, 
which does not embody this requirement, has been well accepted by the bar. See 
id. at 31-34, 89-02. 


1 The scope of this Note has been restricted to a study of the development of 
statutes regulating travel on highways, as distinguished from the control of traffic 
within corporate limits. The statutes of California, Illinois, Iowa, Massachusetts, 
New York, Pennsylvania, and Texas have been examined in detail. 

2 N. Y. Laws 1901, c. 531, §2. Florida and Georgia enacted similar provifions 
at an early date. Fla. Laws 1905, c. 5437, §6; Ga. Laws 1910, p. 90, § 5. 
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law rule of civil liability was short-lived. A year later New York * and 
Massachusetts * fixed absolute speed limits, and in the next decade 
similar laws were widely enacted.’ These pioneer statutes appear little 
more than a response to a demand for some regulation. Since they 
aimed to penalize speed per se, they lent themselves to inflexible en- 
forcement. Resultant friction between policing agencies and the driv- 
ing public and a growing perception that speed might reasonably vary 
according to road conditions’ caused their abandonment by most 
states * in favor of less definite limitations. 

The superseding enactments, which were modeled after a Massa- 
chusetts amendment of 1906,° made exceeding the rate specified only 
prima facie unlawful. Such provisions are in force in most states 
today.'° The legal limits have been raised with improvements in roads 
and mechanical efficiency, and the education of the public to high 
speed travel.1* In theory, these prima facie standards remedy most of 
the defects inherent in the absolute limit statutes; in practice, since 
evidence in refutation of prima facie infractions receives scant sym- 
pathy, these provisions prove almost equally inflexible? And the 


3 N. Y. Laws 1902, c. 266. 

4 Mass. Acts 1902, c. 315, § 1. 

5 E.g., Ala. Gen. Acts 1903, p. 497, $4; Cal. Stat. 1905, c. 612, § 3; Conn. Pub. 
Acts 1903, c. 108; Del. Laws 1905, c. 124, § 5; Ill. Laws 1903, p. 301, § 1; Ind. Acts 
1905, C. 123, § 2; "Towa Laws 1904, Cc. 53, §8; Kan. Laws 1903, c. 67, 85; Me. Pub. 
Laws 1903, c. 237, §1; Pa. Laws 1903, No. 202, §5; Tex. Gen. Laws 1907, c. 96, 
§ 2; Wis. Laws 1905, c. 305, § 3. 

A few of these early statutes made no attempt to penalize speeds which, though 
below the specified limit, were unsafe because of road conditions. See, e.g., 
statutes of Alabama, Illinois, supra, and New York, supra note 3. Others 
provided that “the speed should be reasonable and preper, and in no event 
to exceed the [specified] rate.” See, e.g. statutes of California, Iowa, and 
Pennsylvania, all supra. Similar provisions appear in all the absolute limit statutes 
in force today. See statutes cited in note 8, infra. But these “ reasonable and 
proper” clauses apparently have had no effect. Cf. Slausson, A New Plan for 
Trafic Laws (1925) 132 Sct. AM. 296; Mackall, Should the Speed Limit be Abol- 
ished? (1927) 3 Nat. SaFety Councit TRANSACTIONS 112, 116; Hoffman, Speed 
and } Safety (1929) id. 4, 6. 

6 See McClintock, Speed Control Without a “ Prima Facie” Rule (1931) 44 
Am. Crry, No. 1, 137. 

7 See ibid. 

8 Only a few absolute limit provisions remain. E.g., Ga. Cop—e Ann. (Michie, 
Supp. 1930) Pol. Code §1770(60k); Nev. Comp. Laws (Hillyer, 1929) § 4350; 
Pa. Stat. ANN. (Purdon, 1930) tit. 75, § sor; S. C. Cope (Michie, 1932) § 1616; 
W. Va. Cope (Michie, 1932) § 1545. 

9 Mass. Acts 1906, c. 412, § 1. 

10 F.g., Ata. Cope (Michie, 1928) § 1397(52) ; Cat. Gen. Laws (Deering, 1931) 
act 5128, § 113; Fra. Comp. Laws (1927) § 1318; Inu. Rev. Strat. (Cahill, 1931) 
c. 95a, § 23; Mass. Gen. Laws (1932) c. 90, § 17; N. Y. Cons. Laws (Cahill, Supp. 
1931) c. 64a, §56; S. D. Comp. Laws (1929) §8636G; Wyo. Rev. Strat. ANN. 
(1931) § 72-203. 

11 See, e.g., Hoffman, supra note 5, at 4-5; O’Shea, Speeding Up the Speed Laws 
(1930) 230 No. Am. Rev. 561; More Speed! (1930) 131 NATION 287. The current 
and condemned “ craze for speed ” has been attributed to publicity by automobile 
manufacturers. Billings, The Nut That Holds the Wheel (1932) 150 ATL. MONTHLY 
439; Eno, SmmpiiricaTion oF Hichway Trarric (1929) 109; Tilden, Measuring 
Speed, Bull. 88, Conn. Dept. of Motor Vehicles. 

12 cae e.g., McClintock, supra note 6, at 137; Taylor, Preferred Speeds (1931) 
18 J. Boston Soc. Crvit ENGINEERS, No. 4, 103, 105. 
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convincing argument has been advanced that even a prima facie maxi- 
mum tends to fix attention of drivers and enforcing officials on main- 
taining a legal speed, without regard to variables which may make such 


speed unsafe.** 
An appreciation of the need for a flexible standard emphasizing 


“‘ safe” rates is manifested in the recent provisions which culminate 
the trend toward indefiniteness by abolishing all specified rates for 
highways, setting up in their stead the “ reasonable and proper ” cri- 
terion first enacted in the New York statute of 1901.'* A few states 
have amplified the definition of “ reasonable and proper ” by clauses 
requiring that the speed be such as to allow stopping “ within the as- 
sured clear space ahead ”’,!° thus stressing adjustment of speed to enable 
avoidance of collisions.*® 

These indefinite statutes obviously delegate to enforcing officials a 
less fettered discretion and greater responsibility. However, reports 
indicate that these provisions have proved more satisfactory to both 
policing agencies and the driving public than former fixed and prima 
facie laws." Certainly the predicted difficulties of enforcement ** 
have failed to materialize. But the “no limit” statutes have been 
criticized as failing to provide sufficient guides to operators.’® 

An ingenious attempt to avert this criticism and yet retain the ad- 
vantageous features of the indefinite laws has been made in the Uniform 


18 See, e.g., Hoffman, supra note 5, at 6; Mackall, supra note 5, at 116. 

14 In order of adoption: Mont. Laws 1917, c. 75, $7, Mont. Rev. Cope 
(Choate, 1921) $1742; Conn. Pub. Acts 1927, c. 75, Conn. Gen. Stat. (1930) 
§ 1581; Mich. Acts 1927, No. 318, §5, Micu. Comp. Laws (1929) § 4697; Ind. 
Acts 1929, c. 190, § 1, Inp. Ann. Stat. (Burns, Supp. 1929) § 10140; Iowa Acts 
1929, c. 128, §2, Iowa Copr (1930) § 5029; Kan. Laws 1929, c. 83, §1, Kan. REv. 
Stat. Ann. (Supp. 1931) § 8-122; Tenn. Pub. Acts 1929, c. 87, § 3, TENN. CopE 
(1932) § 2682; Vt. Acts 1929, No. 69; Wis. Laws 1929, c. 454, § 85.40, Wis. Stat. 
(1931) $85.40; La. Acts 1932, No. 21, tit. 2, rule 4. 

The standard set by the “ no limit ” statutes is usually held to satisfy constitu- 
tional requirements of definiteness. See Note (1931) 16 Iowa L. Rev. 548, and 
cases cited therein, nn.11, 13, 14. For a general discussion of the problem, see 
Note (1931) 45 Harv. L. Rev. 160. 

15 Towa Acts 1929, c. 128, § 2, lowa Cope (1931) § 5029; Mich. Acts 1927, No. 
318, §5(a), Micu. Comp. Laws (1929) § 4697(a). This provision has also been 
enacted in some states which have not adopted the “no limit” statutes. Ohio 
Laws 1929, p. 283, § 1, O10 Gen. Cope (Page, 1932) § 12603; Pa. Laws 1929, No. 
403, § 1002(a), Pa. Star. ANN. (Purdon, 1930) tit. 75, § sor(a); W. Va. Acts 1931, 
c. 59, § 18(a), W. Va. Cope (Michie, 1932) § 1545(a). 

16 This supplement to the “no limit” laws has been uniformly favored by 
commentators. See, e.g., Dickinson and Marvin, Jr., What is Safe Speed (1925) 
17 Soc. Automotive Encrneers No. 7, 81, 85; Eynon, First Aid to Undertakers 
(1929) 201 Sat. Eventnc Post, No. 32, 10; Mackall, supra note 5, at 117; Taylor, 
supra note 12, at 117; Note (1931) 16 Towa L. REv. 548, 551. 

17 See Hoffman, supra note 5, at 6. Information received from enforcing offi- 
cials indicates that the “ no limit ” statutes have been well accepted. And they have 
frequently been commended on the theory that motorists, whatever the legislation, 
drive at speeds which they believe safe, and that speed laws should conform to this 
practice. E.g., Faster, Please! (1930) 86 Cortiers, No. 16, 78; O’Shea, supra note 
11, at 561 et seq. 

18 See Mattison, Should Speed Limits Be Abolished? (1927) 3 Nat. SAFETY 
Counctt TRANSACTIONS 120, 122; Note (1931) Iowa L. — gy 552. But cf. 
Are Accidents Caused By Speed? ” (1930) 43 Am. City No. 6, 

19 See McClintock, supra note 6, at 138; Baker, Higher the. Speed the Worse 
the Accident (1932) 6 Pus. Sarety No. 2, 6, 8. 
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Act Regulating Traffic on Highways, which has been adopted by 
Oregon.” The Act first incorporates the standards of “ reasonable and 
proper ” and “ assured stopping distance ”’ in a so-called “ basic rule ”, 
violation of which is made a misdemeanor.?? A second section sets 
“ indicated speeds ”.2* Since no effort is made to penalize speed gua 
speed, exceeding these rates is not even prima facie unlawful; but if 
the “ basic rule ” is violated at the same time the “ indicated speed ” 
is exceeded, the offense is punishable as reckless driving.2* The more 
severe punishment provided therefor directs attention to the dangers 
incident to high speeds.”° 

Another provision ** of the Uniform Act approves a recent tendency 
to give statutory authorization to the speeding up process long recog- 
nized as necessary to prevent dangerous congestion of traffic arteries 
by unreasonably slow driving.**” The Act and statutes existent in a 


20 The Act was formulated and recommended to the states by.the Third Na- 
tional Conference on Street and Highway Safety in 1930, as part of a Uniform 
Vehicle Code, which includes a Uniform Motor Vehicle Registration Act, a Uni- 
form Motor Vehicle Auto Theft Act, and a Uniform Motor Vehicle Operators’ and 
Chauffeurs’ License Act. The Code has been approved by the National Conference 
of Commissioners on Uniform State Laws and the American Bar Association. 

21 Ore. Laws 1931, c. 360. The “ indicated speeds” do not conform with those 
recommended in the Uniform Act. Compare id. § 20(b) with speeds cited in note 
23, infra. In a recent communication, the Oregon Secretary of State expressed un- 
qualified approval of the Uniform Act, and noted a decrease in the accident rate 
which he ascribed in part to the new statute. 
¥ 22 Unitrorm Act REGULATING TRAFFIC ON HicHways § 20(a) ; see Explanatory 

otes 67. 

23 UntrorM Act REGULATING TrAFFIc ON HicHways § 20(b) ; see Explanatory 
Notes 67. The indicated speeds suggested are: fifteen miles per hour when passing 
school building at opening, closing, or recess time, or approaching within one hun- 
dred feet of a railroad crossing where the driver’s view is obstructed within four hun- 
dred feet either way ; twenty miles per hour in any business district, or on approaching 
within fifty feet of highway intersection where the driver’s view is obstructed within 
two hundred feet either way; twenty- -five miles per hour in residence districts, and 
at any railroad crossing where the view is not obstructed ; forty-five miles per hour 
elsewhere. Special speed limits at intersections, crossings, ‘and curves are found in a 
number of states. E.g., Minn. Laws 1929, c. 158; N. J. Comp. Stat. (Supp. 1930) 
§ 179-715R(904); S. D. Comp. Laws (1929) § 8636G(b); Wasu. Comp. Srar. 
(Remington, Supp. 1927) § 6362-3(b); W. Va. Cope (Michie, 1932) § 1545(b). 
One of the “ no limit ” statutes, that of Wisconsin, provides similar special restric- 
tions, but measures speed in terms of stopping distances. Wis. Stat. (1931) § 85.40. 

In the interest of state-wide uniformity of speed laws, which the draftsmen 
deemed necessary to effective regulation, the Uniform Act sets separate limits for 
municipalities, and restricts the power of local authorities to the raising of these 
“indicated speeds ” on ways specially fitted for higher rates. Unirorm Act REcu- 
LATING TRAFFIC ON HicHways § 21; see Explanatory Notes 66; National Confer- 
ence on Street and Highway Safety (1930) Ways AND MEANs TO PuBLic SAFETY 15. 
Similar provisions are common in state legislation. E.g., Int. Rev. Srat. (Cahill, 
1931) c. 95a, $§ 23, 27; Micu. Comp. Laws (1929) $§ 4697, 4725; Pa. Stat. ANN. 
(Purdon, 1930) tit. 75, $8 501, 663; WasH. Comp. Stat. (Remington, Supp. 1927) 
§ 6362-3-5; W. Va. Cope (Michie, 1932) § 1545. 

24 Unrrorm Act REGULATING TraFFic on HicHways §§ 19, 20(b). 

25 See McClintock, supra note 6, at 138. 

26 Unrrorm Act REGULATING TRAFFIc on Hicuways § 22. 

27 See, e.g., Brosseau, New Speed Laws for a New Era (1927) 133 ANN. OF 
Am. Aca. oF Por. AND Soc. Scr. 134, 138; Eynon, supra note 16, at 59; 
Humphrey, Our Delightful Man-Killer (1931) 148 Att. MontHty 724, 727. But 
cf. ENO, op. cit. supra note 11, at 105. 


i 
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few states penalize refusal to comply with police orders to increase 
28 Seven legislatures have made proceeding at a rate less than 

“ reasonable and proper ” unlawful.?® 
The movement in speed legislation is a tribute to the influence of 
expert investigation. The troublesome fixed limits appear well on the 
way to obsolescence. Recent enactments evidence a change from con- 
demnation of speed per se to a focusing upon safe rates. However, the 
controlling effect of speed laws should not be over-estimated. Surveys 
have shown that drivers maintain substantially identical speeds under 
similar road conditions whatever the governing legislation.°° And 
even today a large proportion of the enormous automobile toll ** is 
attributed to excessive speed.** Laws requiring that drivers be licensed 
and that applicants be subjected to thorough examination apparently 
are a more effective means of reducing accidents.** 


28 Cal. Stat. 1931, c. 1026, § 35, Cav. Gen. Laws (Deering, 1931) act 5128, 
§ 1133; Ore. Laws 1931, c. 360, §22; W. Va. Laws 1931, c. 59, §18(e), W. Va. 
Cove (Michie, 1932) § 1545(e). 

29 This provision has been frequently enacted as a corollary to a “no limit ” 
statute. Ind. Laws 1929, c. 190, § 1, Inp. Rev. Star. (Burns, Supp. 1930) § 10140; 
Iowa Laws 1929, c. 128, § 2, Iowa Cope (1931) $5029; Mich. Acts 1927, No. 318, 
§ 5(a), Micu. Comp. Srat. (1929) § 4697(a) ; Wis. Laws 1929, c. 454, § 85.40, WIs. 
Stat. (1931) § 85.40. It is also found in a few prima facie laws. N. J. Laws 1928, 
c. 281, art. 9, §3, N. J. Comp. Srar. (Supp. 1930) § 179-715R(903) ; Ohio Laws 
1929, p. 283, Onto Gen. Cope (Page, 1932) § 12603; Va. Acts 1926, c. 474, § 3(a), 
Va. Cope Ann. (Michie, 1932) § 2154(109). An Iowa statute provides that a 
driver going less than twenty-five miles per hour shall, on signal, pull over to the 
shoulder of the road and let an overtaking car pass. Iowa Cone (1931) § 5021-cr. 

80 See Eynon, supra note 16, at 10; McClintock, supra note 6, at 137; Mackall, 
supra note 5, at 115; Taylor, supra note 12, at 106. 

31 There were approximately 997,600 persons injured and 33,500 fatalities in 
1931; 745,300 accidents and 29,000 fatalities in 1932. See Final Estimate Places 
Auto Deaths at 33,500 (1932) 6 Pus. Sarety, No. 6, 10; Motor Vehicles Accidents 
Claim 32,500 Deaths (1931) 5 id., No. 2, 4; Travelers Insurance Co., THey CALL 
Us (1933) 6. 

82 The estimates range from five to fifty-five per cent. See Are Traffic Acci- 
dents Caused by Speed? (1931) 43 Am. City, No. 6, 129; Dublin, The Case Against 
Accidents (1929) 3 Nat. Sarety Councit TRANSACTIONS 9-10; Monthly Statistical 
Summary of Automobile Accidents (Jan-—Sept. 1932), Pa. Bureau of Highway 
Patrol and Safety; Report of Motor Vehicle Accidents (1931), Mass. Registry of 
Motor Vehicles; Report of Motor Vehicle Accidents (1931, Jan—Aug., 1932), N. Y. 
Bureau of Motor Vehicles; Travelers Insurance Co., op. cit. supra note 31, at 10. 
The higher death rate in accidents in rural districts indicates that speed has an 
important bearing on the severity of the injuries suffered. See Billings, supra note 
11, at 440-41; Baker, supra note 10, at 6. 

88 See, e.g., U. S. Daily, Feb. 17, 1933, at 2183; Dreher, Homicide on Wheels 
(1930) 131 NATION 221-22; Kirby, The Right to Drive (1931) 147 ATL. MONTHLY 
438, 442 et seq. But cf. Price of Speed! (1928) 126 NaTIon 604. From 1925 to 
1930 the percentage increase in deaths per 100,000 population in the ten states with 
stringent license requirements was about 33 per cent, and per 100,000 cars was 
about 5 per cent, while in non-license states the percentages of increase were 55 per 
cent and 27 per cent respectively. Travelers Insurance Co., op. cit. supra note 31, 
at 22. The Commissioners on Uniform State Laws have drafted a license statute 
to be used in conjunction with the other suggested traffic regulations. See note 20, 
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ADMINISTRATIVE LAW — PROCEDURE— AMENDMENT OF TAX REFUND 
CLAIM AFTER PERiop oF Limitation. — The plaintiff filed with the Commis- 
' sioner of Internal Revenue a claim for a refund of income and profits taxes 
which was defective for failure to specify the reasons for recovery. Subse- 
quently, the taxpayer amended its claim by requesting a special assessment on 
the statutory ground that its invested capital could not be satisfactorily de- 
termined. The commissioner made this assessment but refused a refund for 
one of the years in question because the amendment was made after the 
limitation period had elapsed. A suit in the Court of Claims resulted in a 
judgment for the taxpayer. The Supreme Court granted certiorari. Held, 
that the amended claim was not barred. Judgment affirmed. United States 
v. Factors & Finance Co., 53 Sup. Ct. 287 (1933). 

The present decision, with two others rendered at the same time, makes 
clear the reception to be accorded tardy amendments in proceedings for 
administrative relief. In United States v. Memphis Oil Co., 53 Sup. Ct. 278 
(1933), a general claim that failed to specify grounds was held to be subject 
to amendment until rejected in spite of the expiration of the limitation 
period. On the other hand, in United States v. Prentiss & Co., 53 Sup. Ct. 
283 (1933), the Court sustained the rejection of an amendment which, after 
lapse of the period, renounced a claim for a special assessment and demanded 
recovery because of faulty computation in the regular assessment. The test 
in each case is whether procedure on the original demand involves determina- 
tion of all the factors necessary for a ruling on the amended claim. The 
flexibility of administrative practice precluded direct application of the 
strict rule of pleading that an amendment is barred if it changes the legal 
theory of recovery after the Statute of Limitations has run. Cf. Union Pac. 
Ry. v. Wyler, 158 U. S. 285 (1895). The Supreme Court has recognized 
that the real basis for denying amendment in judicial proceedings is absent 
when the earlier pleadings have put the adverse party on notice of all per- 
tinent facts. New York C.& H.R. R.R. v. Kinney, 260 U. S. 340 (1922); cf. 
Missouri K. & T. Ry. v..Wulf, 226 U. S. 570 (1913); Harriss v. Tams, 258 
N. Y. 229, 179 N. E. 476 (1932); see Crark, Cope PLeaptIne (1928) 513; 
Note (1927) 12 Corn. L. Q. 525. But some doubt has been thrown on this 
reasoning by a subsequent refusal to allow an amendment which introduced a 
new ground of recovery, even though essentially the same circumstances were 
involved. Baltimore & O. S. W.'R. R. v. Carroll, 280 U. S. 491 (1930), 
(1930) 43 Harv. L. Rev. 1155; cf. Taylor Co. v. Anderson, 275 U. S. 431 
(1928) (decided on Illinois procedural law); see Note (1927) 36 YALE L. J. 
853, 854. By taking the more liberal doctrine as its analogy in the present 
cases, the Court has not only arrived at a practical rule of administrative 
— but has sanctioned a realistic approach to the problems of 
pleading. : 


APPEAL AND ERROR — DETERMINATION AND DIsposITION oF CAUSE — IN- 
CONSISTENT ConpucT CoNSTRUED AS ABANDONMENT OF APPEAL. — In a pro- 
ceeding of guo warranto the appellant was ousted from his position of city 
commissioner upon a finding that he was not a citizen of the United States. 
Pending appeal, he instituted proceedings in a federal court to be admitted 
as a citizen under the statute authorizing special procedure in the case of 
persons misinformed as to their status, who have exercised in good faith the 
rights of citizenship and are otherwise qualified therefor. 47 Stat. 166 (1932), 
8 U.S. C. Supp. VI § 377 (1933). Certified copies of the papers filed in the 
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naturalization proceedings were added to the record in the appellate court. 
Held, that the subsequent conduct of the appellant would be deemed an 
abandonment of his appeal so far as it concerned the question of his citizen- 
‘sp — affirmed on other grounds. Smith v. Reid, 244 N. W. 353 

. D. 1932). 

The present case furnishes an unusual example of reliance on matter ex- 
trinsic to the record in denying review on the merits. An appeai is commonly 
dismissed because a case has become moot. United States v. Hamburg- 
Amerikanische Packetfahrt-Actien Gesellschaft, 239 U.S. 466 (1916); Moore 
v. Morrison, 130 Cal. 80, 62 Pac. 268 (1900); see Note (1921) 34 Harv. L. 
Rev. 416. And an appellant may be concluded by accepting a benefit which 
he can claim only under the judgment, since a reversal would leave him in 
the enjoyment of that benefit without color of right. Clairview Park Im- 
provement Co. v. Detroit & Lake St. Clair Ry., 164 Mich. 74, 129 N. W. 353 
(1910); Tyler v. Shea, 4 N. D. 377, 61 N. W. 468 (1894); cf. Coffman v. 
Bushard, 164 Cal. 663, 130 Pac. 425 (1913). A striving after logical con- 
sistency has even led to the dismissal of appeals because the appellant has 
so acted that his conduct can be construed as an acquiescence in the correct- 
ness of the judgment, though really imputable to a desire to avoid further 
liability or to save his rights. G. Ricordi & Co., Inc. v. Columbia Graph. 
Co., 263 Fed. 354 (C. C. A. 2d, 1920) (payment of royalties aft-r decree 
for copyright claimant); Seaverns v. State, 76 Kan. 920, 93 Pac. 163 (1907) 
(appellant’s purchase of land in suit at sale based on judgment appealed 
from); cf. Eilers Piano House v. Pick, 58 Ore. 54, 113 Pac. 54 (1911). This 
penalty has been imposed as well on the institution of additional judicial pro- 
ceedings involving the same controversy or subject of action. J/ntertype 
Corp. v. Pulver, 101 Fla. 1180, 135 So. 793 (1931); Samuel v. Samuel, 59 
Kan. 335, 52 Pac. 889 (1898). Such a conclusion is supportable not on the 
ground that the conduct necessarily assumes the correctness of the judg- 
ment or presupposes an inconsistent stand on the facts in dispute, though 
both assumptions may be involved, but rather on the ground that the two 
game may terminate in contradictory judgments each of which would 

unimpeachable on its face and res judicata on the matters in controversy. 
Cf. Mutual Life Ins. Co. v. Lipp, 28 F.(2d) 863 (C. C. A. gth, 1928); (1932) 
46 Harv. L. Rev. 160. But dismissal of the appeal will often be of no 
avail in this connection. If the further proceeding seeks the same relief as 
the first or involves the same contentions of fact, the first judgment, now 
become final, will either be uselessly duplicated or contradicted by the sec- 
ond; or, if judgment has not yet been rendered in the second action, the first 
judgment may be pleaded as res judicata of the issues common to both pro- 
ceedings. Such a deadlock seems inescapable unless the second action can 
be enjoined at the instance of the respondent. There are, however, practical 
advantages in dismissing the appeal in situations like the present one, where 
the new proceeding necessarily assumes the correctness of the judgment and a 
reversal would vest in the appellant substantially inconsistent rights. 


Bankruptcy — Acts or BANKRUPTCY — CONVEYANCE WITH INTENT TO 
Derraup INDEMNITEE. — The petitioner was surety on a bond required of X 
to secure the satisfaction of any judgments for personal injuries caused by 
fireworks. The respondent had agreed to indemnify the surety. After a 
verdict against X, but before the judgment, which was covered by the bond, the 
respondent transferred all her property with intent to defraud the surety, who 
was her only creditor. The latter paid the judgment and sued to have the 
respondent adjudicated a bankrupt alleging as the first act of bankruptcy the 
conveyance of the property “with intent to hinder, delay, or defraud .. . 
creditors” under § 3a(1) of the Bankruptcy Act. 30 Stat. 546 (1898), 
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tr U.S. C. § 21 (a) (1) (1926). The adjudication allowed by the district 
court was reversed by the circuit court of appeals. The Supreme Court 
granted certiorari. Held, that the surety was a creditor under § 3a(1). Judg- 
mag ae American Surety Co. of New York v. Marotta, 53 Sup. Ct. 
260 (1933). 

Some of the lower federal courts have held that in order to constitute an 
act of bankruptcy a fraudulent conveyance must defraud one who has a claim 
provable at the date of the conveyance. Beers v. Hanlin, 99 Fed. 695 (D. Ore. 
1900) ; In re Brinckmann, 103 Fed. 65 (D. Ind. 1900). This result is reached 
on the ground that the meaning of “ creditor ” is restricted by the definition in 
§ 1(9), “‘ creditor’ shall include anyone who owns a demand or claim prov- 
able in bankruptcy. .. .” 30 Stat. 544 (1898), 11 U. S. C. §1(9) (1926). 
But if an act of bankruptcy is otherwise established, the owner of a provable 
claim arising after the act may qualify as a petitioning creditor. Jn re Van 
Horn, 246 Fed. 822 (C. C. A. 3d, 1917); Im re Western Gear Co., 53 F.(2d) 
644 (E. D. Mich. 1931), (1932) 32 Cou. L. Rev. 532, (1932) 41 YALE 
L. J. 784. Invoking the rule that “include”, though sometimes connoting 
limitation, will ordinarily be interpreted as a word of enlargement, the Court 
in the instant case reasons that the definition of creditor in §1(9) is not 
limited to one who has a claim provable in bankruptcy. See Achelis v. Mus- 
grove, 212 Ala. 47, 50, 101 So. 670, 672 (1924); State v. Montello Salt Co., 
34 Utah 459, 463, 98 Pac. 549, 551 (1908); cf. Matter of Sheppard, 189 
App. Div. 370, 374, 179 N. Y. Supp. 409, 412 (1919). With a restrictive 
interpretation of “ include ” thus rejected, the Court gives to “ creditors ” in 
§ 3a(1) the meaning usually attributed to it in the common-law decisions 
interpreting the similar language of the Statute of Elizabeth. 13 Euiz. c. 5 
(1570). Such authority has also been relied on by some of the lower courts 
in determining the acts necessary for a fraudulent transfer under § 3a(1). 
Githens v. Shiffler, 112 Fed. 505 (M. D. Pa. 1902); Lansing Boiler & Engine 
Works v. Ryerson & Son, 128 Fed. 701 (C. C. A. 6th, 1904). The approach 
of these cases was approved by the Supreme Court in dealing with the interpre- 
tation of identical language in §67e. See Coder v. Arts, 213 U. S. 223, 242 
(1909); 30 STAT. 564 (1898), 11 U. S. C. § 107(e) (1926). Under acts pat- 
terned on the Statute of Elizabeth a surety is generally deemed to become a 
creditor from the execution of the bond and may set aside a conveyance made 
with a fraudulent intent between that date and the time when his liability 
arises. American Surety Co. v. Hattrem, 138 Ore. 358, 3 Pac.(2d) 1109 
(1931); Thomson v. Crane, 73 Fed. 327 (C. C. D. Nev. 1896). But cf. Severs 
v. Dodson, 53 N. J. Eq. 633, 34 Atl. 7 (1895). Construction of the definition 
of “ creditor” in § 1(9) might have been avoided by resort to the proviso in 
the introduction to §1: “ The words . . . shall, unless the same be incon- 
sistent with the context, be construed as follows:” for the context of 
“ creditors ” in § 3a(1) is that of the Statute of Elizabeth. 


Bitts AND Notes— Notice oF DisHONOR—NECcCEssITyY oF NOTICE TO 
Drawer oF CHECK. — In an action against the drawer of a check, the payee 
alleged that the instrument was duly presented and payment refused, but he 
made no allegation of notice of dishonor. Section 89 of the Negotiable In- 
struments Law provides: “ Except as herein otherwise provided, when a 
negotiable instrument has been dishonored . . . any drawer . . . to whom 

. . notice is not given is discharged.” Ata. Cope (Michie, 1928) § 9114. 
According to § 185, “ Except as herein otherwise provided, the provisions 
_. . . applicable to a bill of exchange payable on demand apply to a check.” 
Id. § 9203. Section 186 provides: “ A check must be presented for payment 
within a reasonable time after its issue, or the drawer will be discharged from 
liability thereon to the extent of the loss caused by the delay.” Jd. § 9204. 
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The defendant excepted to an order overruling his demurrer to the complaint, 
and appealed from a judgment for the plaintiff. Held, that an allegation of 
notice was unnecessary. Judgment affirmed. Deal v. Atlantic Coast Line 
R. R., 144 So. 81 (Ala. 1932). 

Where failure to give notice absolutely discharges the drawer of a nego- 
tiable instrument, the burden of alleging notice is upon the holder. Ewald 
v. Faulhaber Stable Co., 55 Misc. 275, 105 N. Y. Supp. 114 (1907); Forrest 
v. Rawlings, 35 Tex. 626 (1872). But prior to the enactment of the Nego- 
tiable Instruments Law, the authorities uniformly held that the drawer of a 
check is discharged by failure to give notice only insofar as he is damaged 
thereby. Gregg v. George, 16 Kan. 546 (1876); Exchange Bank v. Sutton 
Bank, 78 Md. 577, 28 Atl. 563 (1894); see Note (1901) 53 L. R. A. 432. 
And where the discharge is pro tanto, the better view seems to be that lack 
of notice and resulting loss to the drawer is a matter of affirmative defense, 
in the nature of a condition subsequent. Spink & Keyes Drug Co. v. Ryan 
Drug Co., 72 Minn. 178, 75 N. W. 18 (1898), (1898) 12 Harv. L. Rev. 213; 
see BIcELOw, Britis, Notes, AND CHECKS (1928) 160, n.2. Contra: Griffin 
v. Kemp, 46 Ind. 172 (1874). A strict construction of §§ 89 and 185 would 
indicate that the common law has been abrogated by the act to the extent 
that the drawer of a check, just as the drawer of a bill, is now absolutely dis- 
charged by lack of notice, and one court has so held. Bacigalupo v. Parrilli, 
112 N. Y. Supp. 1040 (1908). But cf. Morris-Miller Co. v. Von Pressentin, 
63 Wash. 74, 114 Pac. 912 (1911). No adequate reason is apparent for 
abandonment of the common-law view, which seems to proceed from recog- 
nition that a bank account is commercially visualized as something in pos- 
session rather than something in action, that a bank is generally assumed to be 
solvent, and that the drawer of a check is looked upon as a principal debtor. 
See 2 DANIEL, NEGOTIABLE INSTRUMENTS (1914) § 1587. The court, there- 
fore, reasons that the instant situation falls within the spirit, though not the 
letter, of the provision in § 186 for discharge dependent on loss and, treating 
the problem as casus omissus, reverts to the law merchant under the residu- 
ary clause of the statute. See Ata. Cope (Michie, 1928) § 9214, NEGOTIABLE 
INSTRUMENTS LAw § 196; BIGELOW, op. cit. supra, at 164, n.1. The Cali- 
fornia court reached a like result in interpreting an earlier statute subject to 
the same defect. Williams v. Braun, 14 Cal. App. 396, 112 Pac. 465 (1910). 
That the omission of any reference to notice in § 186 was oversight seems 
clear, and several states have amended their statutes to reincorporate the 
common-law doctrine. See Brannan, Some Necessary Amendments of the 
Negotiable Instruments Law (1913) 26 Harv. L. Rev. 588, 599-600; ILL. 
Rev. Stat. (Cahill, 1931) c. 98, § 207; S. D. Comp. Laws (1929) § 1888; 
W. Va. Cope (Michie, 1932) § 4497. 


ConTRACTS — OFFER AND ACCEPTANCE — SILENCE AS ACCEPTANCE OF AT- 
TORNEY’S OFFER WITH RESPECT TO FEE IN CASE OF SETTLEMENT. — The de- 
fendant retained the plaintiff attorney to represent it in a suit for $144,- 
000 on a contingent fee basis of twenty-five per cent. Pending trial the client 
entered into negotiations for a settlement, and wired asking the plaintiff what 
his fee would be in case an agreement were reached. After receiving a non- 
committal answer, the defendant sent a more urgent request, and the plaintiff 
in reply named the sum of $12,500. The defendant did not answer, but three 
months later settled the controversy. The plaintiff dismissed the suit in 
compliance with instructions and sued for the $12,500 fee. Both parties moved 
for a directed verdict. From a judgment for the plaintiff, the defendant ap- 
pealed. Held, that the defendant’s silence, having misled the plaintiff to his 
detriment, constituted an acceptance of his offer. Judgment affirmed. Laredo 
Nat. Bank v. Gordon, 61 F.(2d) 906 (C. C. A. sth, 1932), certiorari pending. 
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The absence of reliance on a previous course of dealings or trade usage dis- 
tinguishes the instant case from most decisions applying the principle that 
if the offeree has led the offeror to interpret silence as acceptance it should 
be so construed. Cf. Hobbs v. Massasoit Whip Co., 158 Mass. 194, 33 N. E. 
495 (1893); T. C. May Co. v. Menzies Shoe Co., 184 N. C. 150, 113 S. E. 593 
(1922); see Note (1920) 29 YALE L. J. 441, 442; 1 W1LListon, ConTRACTS 
(1920) §§ 91, 91a. But cf. Cole-McIntyre-Norfleet Co. v. Holloway, 141 
Tenn. 679, 214 S. W. 817 (1919). While invoking this doctrine, the 
court places some emphasis upon the detriment to the plaintiff incurred by 
his dismissal of the suit. But detriment is difficult to find since an attorney, 
even though retained on a contingent fee, must in the absence of fraud or 
collusion dismiss a suit at his client’s request. Marquam v. Vachon, 7 F.(2d) 
607 (C. C. A. oth, 1925); Cameron v. Boeger, 200 Ill. 84, 65 N. E. 690 
(1902); see Note (1908) 14 L. R. A. (N.s.) 1095. However, action in reli- 
ance by the offeror would seem unnecessary; there appears to be no reason 
why the usual requirement of manifestation of mutual assent should not suf- 
fice. See Note (1920) 33 Harv. L. REv. 595, 597-98. The relationship of 
attorney and client, coupled with the urgency of the defendant’s repeated 
request for an offer, might well indicate a situation where the offeror at the 
expiration of a reasonable time could infer acceptance from the offeree’s con- 
tinued silence. 


CorPoraTIONS — LraBILiTy oF Directors — Duty To DiscLosE MATERIAL 
Facts WHEN PuRcHASING Stock. — The plaintiff wished to sell certain stock 
immediately if no dividend was to be declared at the next directors’ meeting. 
She sought the advice of the defendant, a director and president of the 
corporation. He declined to express an opinion as to the value of her shares 
and truthfully said that he would not know whether a dividend was to be 
declared until he conferred with the other directors. He also furnished her 
with the company’s latest financial statement. A few days later, before seeing 
the other directors, he purchased her shares for $1.25 each. The par value 
was $1; there was evidence that the book value was about $3.80 and that the 
market price had recently ranged from $1 to $1.15. Less than a week after 
the plaintiff called upon the defendant, the directors met and declared a divi- 
dend of $1 a share. Thereupon the plaintiff brought suit for damages. The 
court instructed the jury that if the director had furnished the shareholder 
with a statement which fully and fairly showed the true financial condition 
of the company, answered truthfully such questions as she asked, and offered 
to give any further information within his knowledge, he had discharged his 
duty. From a judgment for the defendant the plaintiff appealed. Held, that 
the charge was erroneous, for the director should have pointed out the signifi- 
cance of the facts indicated in the statement and volunteered any information 
he possessed bearing on the likelihood of a dividend declaration. Judgment 
reversed. Hotchkiss v. Fischer, 16 Pac.(2d) 531 (Kan. 1932). 

Kansas is one of the few jurisdictions which purport to impose on a di- 
rector the duties of a fiduciary when he purchases stock from an individual 
stockholder. Stewart v. Harris, 69 Kan. 498, 77 Pac. 277 (1904); cf. Lyon 
v. Carey, 111 Kan. 470, 206 Pac. 1109 (1922); see 3 FLETCHER, CYCLOPEDIA 
or CorPorATIONS (1931) § 1168; (1930) 39 YALE L. J. 582. But in many of 
the previous cases enforcing this duty the director actually lied to the stock- 
holder. Stewart v. Harris, supra; Staker v. Reese, 82 W. Va. 764, 97 S. E. 
641 (1918); Saville v. Sweet, 234 App. Div. 236, 254 N. Y. Supp. 768 (1932). 
And in the others the defendant concealed facts which he knew increased the 
value of the stock. Bettendorf v. Bettendorf, 190 Iowa 83, 179 N. W. 444 
(1920); Dawson v. National Life Ins. Co. of Am., 176 Iowa 362, 157 N. W. 
929 (1916); Oliver v. Oliver, 118 Ga. 362, 45 S. E. 232 (1903); Jacquith v. 
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Mason, 99 Neb. 509, 156 N. W. 1041 (1916); cf. Von Au v. Magenheimer, 
126 App. Div. 257, 110 N. Y. Supp. 629 (1908); McManus v. Durant, 168 
App. Div. 643, 154 N. Y. Supp. 580 (1915); Black v. Simpson, 94 S. C. 312, 
77 S. E. 1023 (1913). In each instance a court following the majority rule, 
which recognizes no fiduciary duty, might well reach the same result on 
grounds of fraud. Cf. Lightner v. Hill, 258 Mich. 50, 242 N. W. 218 (1932); 
Poole v. Camden, 79 W. Va. 310, 92 S. E. 454 (1916); see Seitz v. Frey, 152 
Minn. 170, 174, 188 N. W. 266, 268 (1922). Courts adhering to the minority 
view merely state that the director must conceal no facts. See, e.g., Oliver v. 
Oliver, supra, at 368, 45 S. E. at 234; BerRtE AND MEANS, THE MODERN 
CORPORATION AND PRIVATE PROPERTY (1932) 225; Laylin, Duty of a Director 
Purchasing Shares of Stock (1918) 27 YALE L. J. 731, 739. There has hitherto 
been no intimation that this duty involves the additional burden of explaining 
the significance of the facts disclosed; indeed the contrary has been asserted. 
See Oliver v. Oliver, supra, at 367, 45 S. E. at 234; Wilgus, Purchase of Shares 
of a Corporation by a Director from a Shareholder (1910) 8 Micu. L. Rev. 
267, 284. Nor has the stockholder’s financial need been deemed to affect the 
director’s duty. See Steinfeld v. Nielson, 12 Ariz. 381, 404, 100 Pac. 1094, 
1102 (1909). Courts have recently shown some tendency to adopt the 
fiduciary approach. See Developments in the Law: Corporations — 1931 
(1932) 45 Harv. L. Rev. 1374, 1389; BERLE AND MEANS, Op. cit. supra, 
at 221, 226. But unless restricted to cases of peculiarly high profits accruing 
in a short time, the standard imposed by the present decision seems extreme. 
Cf. Herpolsheimer v. Michigan Trust Co., 246 N. W. 81 (Mich. 1933). 


CrrminaL LAw— DEFENSES— ENTRAPMENT AS DEFENSE UNDER THE 
GENERAL Issue. — The defendant pleaded not guilty to an indictment for 
violation of the National Prohibition Act. 41 Stat. 305 (1919), 27 U. S.C. 
§ 1 (1926), as amended, 46 id. 1036 (1931), 27 U.S. C. Supp. VI § 91 (1933). 
As a defense he presented evidence alleged to show entrapment. It appeared 
that a prohibition agent, posing as a tourist, came to the defendant’s home 
and asked him to get some liquor. At first he refused, but after an extended 
conversation including reminiscences of their war experiences in the same 
division, the accused yielded to repeated requests, and leaving the house 
returned with liquor for which he accepted payment. There was evidence 
of the defendant’s good’ character, and in rebuttal, testimony that he was 
generally reputed to be a rum runner. No evidence was adduced, however, 
that he had in fact previously violated the liquor laws. The court refused 
to direct an acquittal or to submit the issue of entrapment to the jury. Con- 
viction was affirmed by the circuit court of appeals, and certiorari granted. 
Held, that the court should have submitted the issue of entrapment to the 
jury. Judgment reversed. Justices Brandeis, Roberts, and Stone were of 
the opinion that the judgment should be reversed with directions to discharge 
the defendant. Mr. Justice McReynolds thought that the judgment should 
be affirmed. Sorrells v. United States, 53 Sup. Ct. 210 (1932). 

The defense advanced in the instant case has not been directly passed 
upon heretofore by the Supreme Court but has received growing recognition, 
especially in the federal courts. See United States v. Washington, 20 F.(2d) 
160, 161 (D. Neb. 1927); O’Brien v. United States, 51 F.(2d) 674, 678, n.1 
(C. C. A. 7th, 1931); Note (1929) 2 So. Caxtr. L. Rev. 283, 284; cf. Casey v. 
United States, 276 U. S. 413 (1928). On its merits the situation falls well 
within the doctrine of entrapment as established by numerous holdings that 
an otherwise innocent defendant who has been persuaded by government 
agents to break the law cannot be convicted. Cf. Cermak v. United States, 
4 F.(2d) 99 (C. C. A. 6th, 1925); Silk v. United States, 16 F.(2d) 568 
(C. C. A. 8th, 1926), modified on other grounds, 19 F.(2d) 73 (1927); 


RECENT CASES 849 


Peterson v. United States, 255 Fed. 433 (C. C. A. gth, 1919). The test 
applied by the majority of the Court: whether the criminal intent originated 
in the mind of the officer or of the accused, does not differ from that enun- 
ciated in most cases. See Woo Wai v. United States, 223 Fed. 412, 415 
(C. C. A. oth, 1915); Capuano v. United States, 9 F.(2d) 41, 42 (C. C. A. 
1st, 1925); Note (1928) 28 Cox. L. Rev. 1067, 1069. Evidence of a criminal 
reputation leading to reasonable suspicion on the part of the officer has 
often been held sufficient to rebut the defense. C. M. Spring Drug Co. v. 
United States, 12 F.(2d) 852 (C. C. A. 8th, 1926); State v. Driscoll, 119 
Kan. 473, 239 Pac. 1105 (1925). Contra: United States v. Washington, 
supra; see Note (1930) 44 Harv. L. Rev. 109, 112. Speaking for the Court 
in the present case, the Chief Justice indicates that such evidence does not 
necessarily rebut the defense, but is admissible on the question of the origin 
of the criminal intent. In substance this purportedly subjective test seems 
to amount to this: the defense will not be available to one who has merely 
been led to furnish a specific instance of an habitual course of criminal con- 
duct, or has been induced to carry out a preconceived plan of his own making. 
The test which the minority would apply is difficult to ascertain from the 
opinion of Mr. Justice Roberts. He expressly rejects as irrelevant any ques- 
tion of reasonable suspicion or prior reputation, and asserts that the defense 
depends not upon the relative innocence of the accused but on the principle 
that the “courts must be closed to the trial of a crime instigated by the 
government’s own agents.” But it is not clear that the minority would go 
so far as to hold a mere request, without other artifice than concealment of 
identity or purpose, sufficiently “ revolting ” to preclude conviction. Some de- 
gree of persuasion is probably thought necessary. Cf. Goode v. United States, 
159 U. S. 663 (1895); Zucker v. United States, 288 Fed. 12 (C. C. A. 3d, 
1923); United States v. Wray, 8 F.(2d) 429 (N. D. Ga. 1925). Unlike cases 
where consent of the instigator negatives an essential element of the crime, 
the scope of the defense of entrapment is determined by considerations of 
the public interest rather than by application of fixed legal principles. But the 
Court is also divided as to the technical nature of the defense. The majority 
take the view that an offense induced by entrapment falls beyond the pur- 
view of the statute. The minority insist that such interpretation is spurious, 
and that the defense has nothing to do with the guilt or innocence of the 
accused, but rests purely in the court’s power to maintain the dignity of 
the forum. The latter interpretation is perhaps the less strained; so far 
as the moral guilt of the accused is concerned the situation appears no dif- 
ferent from a case of instigation by a private person. However, while the 
courts have generally not explained the precise nature of the doctrine, the 
majority’s treatment of the statute appears to be not so unprecedented as 
the minority assume. Cf. United States v. Whittier, 5 Dill. 35, Fed. Cas. 
No. 16,688 (C. C. E. D. Mo. 1878); United States v. Adams, 59 Fed. 674 
(D. Ore. 1894); O’Brien v. State, 6 Tex. App. 665 (1879). Most courts, to 
be sure, have simply invoked public policy. Woo Wai v. United States, 
supra; Butts v. United States, 273 Fed. 35 (C. C. A. 8th, 1921). See CLarK 
AND MARSHALL, CriMEs (3d ed. 1927) § 162. But since they have generally 
held the victim of entrapment entitled to an acquittal, they seem to have 
proceeded on the theory, consciously or unconsciously, that the defense is 
cognizable under the statute. Moreover, the application of common-law 
defenses to statutory crimes has been one of the commonest examples of 
non-literal interpretation of statutes. Commonwealth v. Mead, to Allen 398 
(Mass. 1865); Rex v. Crutchley, 5 C. & P. 133 (1831); Regina v. Tolson, 
23 Q. B. D. 168 (1889); see De SLooverE, CASES ON THE INTERPRETATION OF 
Statutes (1931) 492 et seg. And since the defense was recognized at the 
time the statute was passed, an intention to exclude it might well have found 
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specific expression. The Chief Justice attaches some weight to the rule that 
a court may not refuse to impose the statutory penalty after finding a de- 
fendant guilty. Ex parte United States, 242 U. S. 27 (1916). Such pro- 
cedure, however, seems readily distinguishable from a refusal to permit the 
defendant’s guilt to be adjudicated. But see Ex parte United States, 242 
U.S. at 42. From the doctrinal division in the Court conflicting views as to 
the functions of court and jury logically follow. Most courts have taken 
the view, sanctioned by the majority, that entrapment is a question of fact 
which the jury may consider under the general issue. Butts v. United States, 
supra; Peterson v. United States, supra; see O’Brien v. United States, supra, 
at 678, n. 1. But there is also authority that the court itself should decide 
the question, and that the defense may be asserted at any stage in the pro- 
ceedings. United States v. Healy, 202 Fed. 349 (D. Mont. 1913); United 
States v. Echols, 253 Fed. 862 (S. D. Tex. 1918); United States v. Mathues, 
22 F.(2d) 979 (E. D. Pa. 1927); cf. United States v. Pappagoda, 288 Fed. 
214 (D. Conn. 1923). In the enforcement of unpopular laws, leaving the 
question to the jury may operate to the advantage of the defendant, but, at 
least with the admission of evidence as to criminal reputation and past 
offenses, the rule here adopted will tend to diminish the value of the defense. 
Cf. Corcoran v. United States, 19 F.(2d) gor (C. C. A. 8th, 1927). Essen- 
tially, the conflict of opinion in the instant case turns on considerations of 
policy similar to those which determined the attitude of some of the present 
minority on the question of illegally obtained evidence. See Olmstead v. 
United States, 277 U. S. 438, 471, 488 (1928); cf. Casey v. United States, 
276 U.S. at 423. 


DECLARATORY JUDGMENTS — JURISDICTION OF SUPREME CouRT TO HEAR 
APPEAL FROM STATE CourT’s DECLARATORY JUDGMENT. — The plaintiff sued 
in a chancery court of Tennessee under the Uniform Declaratory Judgments 
Act for a declaration that a Tennessee excise tax on the storage of gaso- 
line was, as applied to the plaintiff, invalid under the commerce clause and the 
Fourteenth Amendment. See TENN. Cope (1932) §§ 8835-47. The Ten- 
nessee courts denied the claim, and the plaintiff appealed to the United States 
Supreme Court. The Court directed the attention of counsel to the question 
whether the appeal presented a “case or controversy” within its appellate 
jurisdiction under Article III of the Constitution. Held, that the Supreme 
Court had jurisdiction to hear the appeal. Judgment affirmed on the merits. 
Nashville, Chattanooga & St. Louis Ry. v. Wallace, 53 Sup. Ct. 345 (1933). 

According to all previous pronouncements of the Supreme Court a suit 
for “simply a declaratory judgment” could not constitute a “case or con- 
troversy ” within the meaning of Article III. See Liberty Warehouse Co. v. 
Grannis, 273 U. S. 70, 76 (1927); Liberty Warehouse Co. v. Burley Tobacco 
Growers’ Co-op. Mktg. Ass’n, 276 U. S. 71, 89 (1928); Willing v. Chicago 
Auditorium Ass’n, 277 U.S. 274, 289 (1928); Arizona v. California, 283 U. S. 
423, 464 (1931); cf. Piedmont & Northern Ry. v. United States, 280 U. S. 
469, 477 (1930). These opinions, sufficient in themselves to halt the progress 
of the campaign for a federal declaratory judgments act, were attacked by 
some as unjustifiable dicta, and defended by others as timely warnings against 
imposing on the federal judiciary a procedure unfitted for the business of 
constitutional adjudication. Cf. Borchard, The Constitutionality of Declara- 
tory Judgments (1931) 31 Cox. L. Rev. 561; Note (1932) 45 Harv. L. Rev. 
1089; Comment (1932) 41 YALE L. J. 1195. This last objection, though also 
applicable to the determination by declaration of federal constitutional ques- 
tions in the state courts, was perhaps outweighed in the principal case by a 
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disinclination to discourage experimentation in state court procedure. See 
Brief of Borchard and Clark, amici curiae, 17, 25. But whatever the differ- 
ence in policy, the opinion of the Court purports to apply the tests of Article 
III as strictly to the state procedure appealed from as is customary when 
only the federal courts are concerned. Cf. Fidelity Nat. Bank & Trust Co. v. 
Swope, 274 U. S. 123 (1927). That a federal declaratory judgments act 
would be held unconstitutional in all its applications is therefore unlikely. 
It is also to be inferred, however, that while some declaratory judgment 
suits may be unobjectionable, others under the same statute might run afoul 
of Article III. The circumstances of the instant case were particularly in- 
offensive since they presented the setup typically associated with a suit to 
enjoin the collection of a tax. Nevertheless, the decision cannot be dis- 
missed as involving merely an injunction suit under another name, for the 
opinion specifically notes the absence of any allegation of threatened irrep- 
arable injury. The declaratory judgment procedure thus receives recogni- 
tion in its own right, but the possibility of a serious limitation upon its use 
is also indicated. The Supreme Court cases in which the same procedure was 
previously condemned are distinguished as those in which it was “ thought ” 
that a decision was asked upon “ an uncertain or hypothetical state of facts ”. 
Cf. Liberty Warehouse Co. v. Grannis, 273 U.S. 70; Willing v. Chicago Audi- 
torium Co., 277 U.S. 274. It is, however, in just such cases that the declara- 
tory judgment makes its most original contribution to legal procedure. Relief 
from peril and risk is to be attained by securing in advance a determination 
of the judicial intervention which might follow upon contemplated action. 
See Borchard, Judicial Relief for Peril and Insecurity (1932) 45 Harv. L. 
REv. 793; cf. Terrace v. Thompson, 263 U.S. 197 (1923). It is also only in 
such cases that there are substantial grounds for the fear that constitutional 
issues might be easily framed without actual basis in fact, and constitutional 
questions prematurely decided. Thus the apparent thrust of the present 
opinion is not only to open the federal courts to the declaratory judgment 
but also to extract from that procedure its most significant and debatable ele- 
ment. Yet such an interpretation cannot be offered with entire confidence. 
Just what disputes are to be non-justiciable because hypothetical is by no 
means clear, inasmuch as every suit to enjoin threatened action seems es- 
sentially to require an adjudication of the legality of hypothetical acts. If a 
federal declaratory judgments act is passed, the distinction may be expected 
gradually to take on substance as the courts strive to find a line of demarca- 
tion. Perhaps the only general test is the elastic one indicated by the Court’s 
explanation that “ the question lends itself to judicial determination and is of 
the kind which this Court traditionally decides.” 


Equity — GRounDs OF JURISDICTION: MULTIPLICITY oF Suits — NUMER- 
ous RELATED CLarms IN Court oF LIMITED AND FINAL JuRISDICTION. — A 
shipper who had sent ninety-eight carloads of wheat over the lines of the com- 
plainant carrier under separate contracts of shipment claimed that small 
quantities varying in value from fifty-two cents to $9.93 were lost from 
each car. He sued on four of the claims in a justice’s court, which had 
final jurisdiction of claims under $20, and threatened to file similar suits 
for each of the remaining shipments. In each case a $10 attorney’s fee was 
demanded under a statute providing for recovery of attorneys’ fees with judg- 
ments on claims of this sort. Tex. Stat. (Vernon, 1928) art. 2226. After 
losing one action the carrier filed a bill alleging that it had a valid defense to 
each of the others, namely, inaccuracy of the shipper’s scales, and prayed for 
an injunction to restrain the shipper from prosecuting the suits commenced or 
instituting the threatened suits, in order that it might be forced to consolidate 


a 
| 
5 
> 
a 
) 
f 
q 
) 
| 
q 


852 HARVARD LAW REVIEW 


its claims into a single action at law. The injunction was denied and the com- 
plainant appealed. Held, that the defendant should be enjoined from prose- 
cuting separate suits. Decree reversed. Gulf, C. & S. F. Ry. v. Pearlstone 
Mill & Elevator Co., 53 S. W.(2d) 1001 (Tex. 1932). 

The carrier could not avail itself of the usual motion to consolidate actions 
by one plaintiff involving substantially the same questions of law and similar 
facts, since the amount of the combined claims exceeded the jurisdiction of the 
trial court. Tex. Stat. (Vernon, 1928) art. 2385; cf. Mohrhardt v. S. P. & 
T. N. Ry., 2 App. Ct. Dec. § 323 (Tex. 1884). But cf. Spingarn v. Chanin, 
N. Y. L. J., Dec. 8, 1931, at 1273 (City Ct. N. Y. 1931). In the absence of 
a legal remedy the jurisdiction of equity to restrain such litigation when the 
plaintiff might join the suits is recognized. Featherstone v. Carr, 132 N. C. 
800, 44 S. E. 592 (1903); Malone v. U. S. Fidelity & Guaranty Co., 9 S. W.(2d) 
461 (Tex. Civ. App. 1928); see 1 Pomeroy, Equity JurIsPpRUDENCE (4th ed. 
1918) § 254. The reasons commonly given for exercise of this jurisdiction 
are the waste involved in repeated suits and the danger of enabling the plain- 
tiff to extort a compromise by threat of vexatious litigation. See Jordon v. 
Western Union Tel. Co., 69 Kan. 140, 143, 76 Pac. 396, 397 (1904); Atchison, 
T. & S.F. Ry. v. Smith, 42 Cal. App. 555, 560, 183 Pac. 824, 826 (1919); 
Malone v. U. S. Fidelity & Guaranty Co., supra, at 464. In the instant case, 
however, the real evil would seem to be the subjection of the defendants to 
judgments totaling a substantial sum without the right of appeal, especially 
in view of the justice’s discretion in the allowance of attorney’s fees which 
might well exceed the damages. To entrust such powers to a tribunal not 
learned in the law could hardly have been the intention of the legislature in 
giving it final jurisdiction over small claims. 


FEDERAL CouRTS — PROCEDURE — REVIEW OF PLAINTIFFS MOTION FOR 
A New TRIAL Because oF INADEQUACY OF NoMINAL Damaces.—In a suit 
for breach of contract the defendant pleaded several defenses in bar and 
also set up a counterclaim. The evidence showed that if the defendant had 
broken the contract the damages were at least $18,250 plus interest over 
‘ and above any liability on the counterclaim. After two judgments for 
the defendant had been reversed, the jury returned a verdict of $1 for the 
plaintiff, and the court denied its motion for a new trial. On appeal the 
circuit court of appeals ordered that, failing an agreement by the parties 
to substitute for $1 the sum of $18,500 or other agreed sum, there should be 
a new trial limited to the question of damages. The defendant’s petition 
for certiorari was granted. Held, that the denial of the plaintiff’s motion 
was not reviewable. Judgment of the circuit court of appeals reversed and 
that of the district court affirmed. Fairmount Glass Works v. Cub Fork 
Coal Co., 53 Sup. Ct. 252 (1933). 

The present decision adds rigidity to the rule that federal appellate courts 
will not review the action of a trial court in granting or denying a motion 
for a new trial for “error of fact.” Cf. Henderson v. Moore, 5 Cranch 11 
(U. S. 1809); Pickett v. United States, 216 U. S. 456 (1910); see Note 
(1932) 32 Cor. L. Rev. 860. Hitherto, the rule has been invoked for the 
most part in cases involving the sufficiency of evidence or excessiveness of 
damages. Cf. The “ Abbotsford”, 98 U. S. 440 (1879); Railroad Co. v. 
Fraloff, 100 U. S. 24 (1879). The doctrine is supported by the principle that, 
unlike the direction of a verdict, the granting of a new trial is not a matter 
of right but of discretion. See M’Lanahan v. Universal Ins. Co., 1 Pet. 170, 
183 (U. S. 1828); Missouri Pacific Ry. v. Chicago & Alton R. R., 132 U. S. 
191 (1889). Thus, since the circuit court of appeals failed to find in so many 
words that the trial judge abused his discretion, Mr. Justice Brandeis, speak- 
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ing for the Court, reasons that a reversal on this ground would be improper. 
But cf. Pugh v. Bluff City Excursion Co., 177 Fed. 399 (C. C. A. 6th, 1910); 
see James v. Evans, 149 Fed. 136, 141 (C. C. A. 3d, 1906). Further, he 
expressly leaves undecided the question whether refusal to set aside a verdict 
for failure to award substantial damages may ever constitute abuse of dis- 
cretion calling for reversal. The opinion, however, does not seem to reject 
the usual rule whereby a verdict in clear contravention of proper instruc- 
tions has been held to necessitate a new trial. Glenwood Irr. Co. v. Val- 
lery, 248 Fed. 483 (C. C. A. 8th, 1918); United Press Ass’ns v. National 
Newspapers Ass’n, 254 Fed. 284 (C. C. A. 8th, 1918); see American R. R. of 
Porto Rico v. Santiago, 9 F.(2d) 753, 757-58 (C. C. A. 1st, 1926). Justices 
Stone and Cardozo dissented on the ground that the verdict in the instant 
case fell within this class, since the measure of damages was explained in 
the charge. But Mr. Justice Brandeis avoids this difficulty by reasoning 
that the verdict may be construed as a finding for the defendant on the 
issue of liability cast in the form of a verdict for the plaintiff in order to 
relieve the latter of costs. This explanation has previously been advanced 
to uphold similar verdicts. Vanek v. Chicago Great Western R. R., 252 Fed. 
871 (N. D. Iowa 1918); Hubbard v. Mason City, 64 Iowa 245, 20 N. W. 
172 (1884). In these cases, however, the courts were admittedly influenced 
by the fact that the great weight of the evidence favored the defendant. 
Cf. Olek v. Fern Rock Woolen Mills, 180 Fed. 117 (C. C. E. D. Pa. 1910); 
see Johnson v. Franklin, 112 Conn. 228, 230-32, 152 Atl. 64, 65 (1930). On 
the other hand, the circuit court of appeals in the instant case was of the 
opinion that the evidence all but justified the direction of a verdict for 
the plaintiff. See Cub Fork Coal Co. v. Fairmount Glass Works, 59 F.(2d) 
539 (C. C. A. 7th, 1932). Moreover, nearly all cases adopting such an 
explanation of verdicts for nominal sums have been tort actions where the 
minimum damages were not susceptible of exact computation. See Wavle 
v. Wavle, 9 Hun 125 (N. Y. 1876). But cf. Snyder v. Portland Railway, 
Light & Power Co., 107 Ore. 673, 215 Pac. 887 (1923). And many courts 
have refused to sustain such verdicts by hypothesizing an improper attempt 
to award costs. Ocana v. Ray Consolidated Copper Co., 22 Ariz. 112, 194 
Pac. 959 (1921); McDonald v. Walter, 40 N. Y. 551 (1869); cf. Pugh v. 
Bluff City Excursion Co., supra. Aside from its dubious interpretation of 
the facts, the Court’s rationalization of the verdict raises logical difficulties. 
In order to avoid recognizing in the verdict an error prejudicial to the 
plaintiff on the issue of substantial recovery, the Court makes the seemingly 
arbitrary assumption that the jury erred in passing upon the question of 
costs which was not even submitted to it. If the verdict cannot be said 
to be for the defendant on the issue of liability, neither can it be said to be 
for the plaintiff with an independent error in the computation of damages. 
In view of the evidence and instructions on the question of damages, the 
verdict appears reasonably explicable only as a compromise. See Simmons 
v. Fish, 210 Mass. 563, 570-72, 97 N. E. 102, 105-06 (1912). The satis- 
factory solution would therefore seem to lie in a complete new trial. Cf. 
Minneapolis, St. Paul & Sault Ste. Marie Ry. v. Moquin, 283 U.S. 520 
(1931); Friesen v. Western Grain Dealers’ Mut. Fire Ins. Co., 119 Kan. 513, 
240 Pac. 414 (1925). Since this was the first trial at which the evidence 
was properly before the jury accompanied by correct instructions, another 
trial would not seem entirely futile. But cf. Martin v. Stillie, 129 Kan. 19, 
281 Pac. 925 (1929), 130 Kan. 299, 286 Pac. 394 (1930). Although the 
decision may further the policies of giving ample discretion to trial courts and 
curbing protracted litigation, these would hardly seem to justify the result. 
See (1930) 43 Harv. L. Rev. 823-24. 
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ForREIGN CORPORATIONS — JURISDICTION —SvuIT IN FEepERAL Court In- 
VOLVING INTERNAL AFFAIRS OF FOREIGN CORPORATION AND REQUIRING INTER- 
PRETATION OF STATUTE OF FoREIGN STATE. — The defendant was a corpora- 
tion organized under the laws of New Jersey, doing business there and in a 
number of other states, but having its principal place of business in New York, 
where most of its records were kept and where its directors’ meetings were 
held. A minority stockholder brought suits in a New York state court, sub- 
sequently removed to the federal district court and consolidated, to enjoin the 
execution of an employees’ stock subscription plan and to have the stock 
declared void and cancelled. He alleged that the plan was illegal under the 
New Jersey statutes and was a fraudulent contrivance of the directors for 
their own enrichment in violation of their fiduciary duties. Five of the 
seventeen directors, all of whom were to share in the allotment of stock under 
the plan, and the trustees who held the stock for distribution, were personally 
served and joined with the corporation as defendants. The district court 
dismissed the bill without prejudice on the ground that New Jersey was the 
proper forum. The circuit court of appeals affirmed the dismissal on the 
merits, and the district court entered a final decree accordingly. Certiorari 
was granted by the Supreme Court. Held, that the district court was justi- 
fied in its exercise of discretion in dismissing the bill without prejudice. Re- 
versed and remanded, with directions to reinstate the judgment of the district 
eee Rogers v. Guaranty Trust Co. of New York, 53 Sup. Ct. 295 (U. S. 
1933). 

Discretion to refuse to exercise jurisdiction when called upon to adjudicate 
a dispute involving the internal affairs of a foreign corporation has long been 
established in the lower federal courts, as well as state tribunals, and recog- 
nized in a dictum of the Supreme Court. Wallace v. Motor Products Corp., 
25 F.(2d) 655 (C. C. A. 6th, 1928), certiorari dismissed, 279 U. S. 859 (1929); 
cf. Williamson v. Missouri-Kansas Pipe Line Co., 56 F.(2d) 503 (C. C. A. 
7th, 1932); see Note (1922) 18 A. L. R. 1383; Burnrite Coal Briquette Co. v. 
Riggs, 274 U.S. 208, 212-13 (1927). The discarded notion that such suits are 
beyond the jurisdiction of the forum is probably responsible for a presumption 
in the minds of the courts against the propriety of taking jurisdiction. See 
Note (1915) 28 Harv. L. Rev. 611. But manifold considerations of con- 
venience, efficiency, and justice must guide the exercise of this discretion, 
and an essential factor to be considered is the meritorious character of the 
particular relief requested. See Travis v. Knox Terpezone Co., 215 N. Y. 259, 
264, 109 N. E. 250, 251 (1915); Note (1929) 29 Cor. L. Rev. 968. Where, as 
in the instant case, a complaint is substantially founded upon spoliation of 
corporate property by directors in breach of their fiduciary duties, courts are 
reluctant to decline jurisdiction on a mere balance of convenience. American 
Creosote Works v. Powell, 298 Fed. 417 (C. C. A. 5th, 1924), certiorari de- 
nied, 265 U. S. 595 (1924); Babcock v. Farwell, 245 Ill. 14, 91 N. E. 683 
(1910); see Conriict or Laws RESTATEMENT (Proposed Final Draft, Am. 
L. Inst. 1930) § 218. But cf. Allen v. Montana Ref. Co., 71 Mont. 105, 227 
Pac. 582 (1924). Relief in such cases involves little difficulty of administra- 
tion since it calls merely for restoration to the corporation of property un- 
justly alienated. See Richardson v. Clinton Wall Trunk Co., 181 Mass. 580, 
582, 64 N. E. 400, 401 (1902). And in the present case peculiar hardships 
which might result from relegating the plaintiff to his remedy in the corporate 
domicil were not without weight in the minds of the dissenting Justices. He 
might encounter increased practical difficulties of proof and service. Cf. Blair, 
The Doctrine of Forum Non Conveniens in Anglo-American Law (1929) 29 
Cot. L. Rev. 1, 23. Moreover, his remedy in New Jersey might prove highly 
inadequate, if there were apparent any danger that the stock certificates now 
in New York might be negotiated to bona fide purchasers. See 12 FLETCHER, 
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CyYCLOPEDIA OF CORPORATIONS (1932) §§ 5477-78. However, temporary in- 
junctive relief in New York would seem sufficient to obviate this danger. 

Cf. Dunn v. Clarke, 8 Pet. 1 (U. S. 1834); Powell v. United Ass’n of 
Plumbers and Steamfitters of U.S. and Canada, 240 N. Y. 616, 148 N. E. 728 
(1925). The majority were seemingly influenced by the possibility of in- 
consistent decrees being rendered by diverse tribunals against those of the 
directors or allottees who could not be served in New York. Cf. Sauerbrunn 
v. Hartford Life Ins. Co., 220 N. Y. 363, 372, 115 N. E. 1001, 1004 (1917). 
But cf. Guilford v. Western Union Tel. Co., 59 Minn. 332, 342, 61 N. W. 
324, 326 (1894). Presumably a domiciliary proceeding to cancel the issue of 
stock could uniformly dispose of the entire matter. Cf. Jellenik v. Huron 
Copper Mining Co., 177 U.S. 1 (1900); Andrews v. Guayaquil and Quito Ry., 
69 N. J. Eq. 211, 60 Atl. 568 (1905). But the most significant consideration 
was the necessity of interpreting New Jersey statutes in the absence of any per- 
tinent adjudication by the courts of that state. Notions of comity may well 
influence tribunals to pass the burden of expounding foreign statutory law to 
the courts of the foreign jurisdiction. Cf. Wallace v. Motor Products Corp., 
15 F.(2d) 211, 213-14 (E. D. Mich. 1926), aff'd, 25 F.(2d) 655 (C. C. A. 
6th, 1928), certiorari dismissed, 279 U. S. 859 (1929); Kimball v. St. Louis 
& San Francisco Ry., 157 Mass. 7, 89, 31 N. E. 697, 698 (1892). But 
cf. Note (1931) 44 Harv. L. REv. 435, 439. Mr. Justice Butler, speaking for 
the majority, seems to have had in mind an alternative remedy in the state 
courts of New Jersey, “ the authoritative and final interpreters of the statutes 
of that State.” But the alternative remedy might well prove to be a suit in 
the federal courts of New Jersey, for federal courts do not generally decline 
to interpret novel questions of the law of the state in which they sit. Siler 
v. Louisville & Nashville R. R., 213 U.S. 175 (1909); Risty v. Chicago, R. I. 
& Pac. Ry., 270 U.S. 378 (1926); Camunas v. New York & P.R.S. S. Co., 
260 Fed. 40 (C. C. A. 1st, 1919). But cf. Prentis v. Atlantic Coast Line, 211 
U. S. 210 (1908); Gilchrist v. Interborough Rapid Transit Co., 279 U.S. 159 
(1929). Doubtless the domiciliary federal court is better equipped to con- 
strue the law of the domicil than a federal court elsewhere. But since its 
decisions lack the peculiar sanctity accorded to the decisions of a state tri- 
bunal on local statutes, the demands of comity would not seem compelling. 
Cf. Hamilton v. Loeb, 179 Fed. 728 (E. D. Pa. 1910), aff'd, 186 Fed. 7 
(C. C. A. 3d, 1911), certiorari denied, 223 U. S. 720 (1911). How much 
weight the Court attaches to this statutory consideration is a basis for conjec- 
ture. Although the majority opinion in terms and effect merely confirms the 
district court’s exercise of discretion, in tone there is some indication that an 
assumption of jurisdiction by that court would have been a reversible abuse of 
discretion. The Supreme Court itself, however, has not invariably been averse 
to deciding complicated and novel questions of state law not passed upon 
below by the local federal court. Cf. Railroad Comm. of Calif. v. Los Angeles 
Ry. Corp., 280 U. S. 145 (1929). But cf. Wilson Cypress Co. v. Del Pozo y 
pei 236 U. S. 635, 656-57 (1915); Diaz v. Gonzalez y Lugo, 261 U.S. 102 

1923 

For a discussion of the merits of the present controversy, see Note (1933) 
46 Harv. L. Rev. 828. 


Income TAxes — WHAT 1s INCOME — PROCEEDS OF INSURANCE FOR Loss 
or Prorits. — The proprietor of a lumber mill which had been destroyed by 
fire was sued for income taxes levied on the proceeds of a policy insuring 
against loss of net profits. Under the British Columbia Taxation Act income 

“includes the gross amount earned, derived, accrued, or received from any 
source whatsoever, the product of ‘capital, labour, industry, or skill. . 

B. C. Rev. Strat. (1924) c. 254, § 2. The Supreme ‘Court of Canada reversed 
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an affirmance of the trial court’s holding in favor of the government, and an 
appeal was taken by special leave to the Privy Council. Held, that the pro- 
ceeds should be included in computing the defendant’s taxable income. Judg- 
ment reversed. Rex v. B. C. Fir & Cedar Lumber Co., Lid., [1932] A. C. 441. 

Since the proceeds are presumably an adequate substitute for profits, their 
inclusion as such in income would seem entirely reasonable. The House of 
Lords had previously held that the proceeds of insurance on property used 
in a business must be included as receipts in the course of business. 
J. Gliksten & Son, Ltd. v. Green, [1929] A. C. 381. This analogy would 
not apply in the United States since allowance of gain or loss may be 
precluded where, as a result of its destruction, property is “ involuntarily 
converted . . . into money which is forthwith . . . expended in the acquisi- 
tion” of similar property. 47 Stat. 197 (1932), 26 U.S. C. Supp. VI § 112(f) 
(1933). But the present case rests on the broader ground that the payment fell 
within the sweeping statutory definition of “income”. If the compensation 
be definitely for profits rather than property, the American act would seem 
to call for a similar interpretation, and the Board of Tax Appeals has so 
determined. 47 Stat. 178 (1932), 26 U. S. C. Supp. VI § 22 (1933); Jnter- 
national Boiler Works Co., 3 B. T. A. 283 (1926); cf. Farmers’ & Merchants’ 
Bank v. Commissioner of Int. Rev., 59 F.(2d) 912 (C. C. A. 6th, 1932). A 
common form of “ use and occupancy ” or “ business interruption ” insurance 
makes no reference to “ profits” but merely provides compensation for en- 
forced idleness of the plant. The Board of Tax Appeals has held that such 
insurance does not, without express indication, compensate for loss of profit 
but rather for loss of the right to use and enjoy the property and therefore 
comes within the involuntary conversion provision. Piedmont-Mt. Airy 
Guano Co., 3 B. T. A. 1009 (1926); Flaxlinum Insulating Co., 5 B. T. A. 676 
(1926). The cases relied upon for this interpretation are not the strongest 
authority for tax decisions since they involve the attitude of strict interpreta- 
tion against an insurance company. See Michael v. Prussian Nat. Ins. Co., 171 
N. Y. 25, 35, 63 N. E. 810, 813 (1902). But in view of the uncertainty even 
among insurance experts as to the nature of this type of policy, the rather 
arbitrary distinction drawn by the Board may be as satisfactory a solution as 
can be found in the absence of more explicit legislation. See 2 GEPHART, 
PRINCIPLES OF INSURANCE (1917) 162; WOLFE, PRINCIPLES OF PROPERTY 
INSURANCE (1930) 163. 


LrurraTIoN oF AcTIONS—WAIVER— EFFECT OF DEFENDANT’S ORAL 
REQUESTS FOR TIME ON AcTION TO ENFORCE LANDLORD’s Lien. — The 
plaintiff alleged that the defendant bought corn upon which the plaintiff had 
a landlord’s lien, and paid the purchase price to the tenant who was now 
insolvent. This action was brought ten month’s after the expiration of the 
lease. The statute limited the duration of such liens to six months after the 
expiration of the tenant’s term. Iowa Cope (1931) § 10262. But the plain- 
tiff averred that he had made several requests that the defendant pay, and 
finally, a written peremptory demand pointing out that the lien would soon 
expire. On each occasion, it was alleged, the defendant asked for time to 
adjust the matter with the tenant and in reliance thereon the plaintiff deferred 
legal action. The defendant’s demurrer to the petition was overruled. Held, 
that the defendant may assert the statutory bar. Judgment reversed. Bundy 
v. Grinnell Canning Co., 244 N. W. 841 (Iowa 1932). 

The court reasons that to give effect to an implied oral promise would 
contravene the statute providing for the revival of actions ex contractu by a 
written admission of liability or agreement to pay. See Iowa Cope (1931) 
§ 11018. But cf. Winn v. Dinsdale Grain & Lumber Co., 196 Iowa 1140, 
1142, 196 N. W. 80, 81 (1923). Such statutes, however, are usually inter- 
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preted as inapplicable to cases in which there has been justifiable reliance by 
the plaintiff before the running of the statute, as distinguished from an 
alleged revival of a claim already barred. Cecil v. Henderson, 121 N. C. 
244, 28 S. E. 481 (1897); see 1 Wi1LLIston, ConTRACTS (1920) § 139; cf. Arm- 
strong v. Levan, 109 Pa. 177, 1 Atl. 204 (1885) (tort action). Contra: 
Freeman v. Conover, 95 N. J. L. 89, 112 Atl. 324 (1920). Some decisions 
effect this tolling of the statute by finding a contract in which the plaintiff’s 
forbearance is consideration for the defendant’s promise. See State Loan 
and Trust Co. v. Cochran, 130 Cal. 245, 253, 62 Pac. 466, 468 (1900); Bridges 
v. Stephens, 132 Mo. 524, 545, 34 S. W. 555, 560 (1896). The commonest 
explanation is in terms of estoppel. See Holman v. Omaha & C. B. Ry. 
& Bridge Co., 117 Iowa 268, 272, 90 N. W. 833, 834 (1902); Renackowsky 
v. Board of Water Com’rs, 122 Mich. 613, 616, 81 N. W. 581, 582 (1900). 
Since there is no misrepresentation of present fact, perhaps the most appro- 
priate concept is that of waiver by promissory estoppel. See 1 WILLIsToN, 
Contracts §§ 679, 689. The instant case may reach a just result. But cf. 
Missouri, K. & T. Ry. v. Pratt, 73 Kan. 210, 85 Pac. 141 (1906). However, 
the decision might better have been based on the ground that the conduct 
alleged did not justify reliance. Cf. Brown v. Atlantic Coast Line R. R., 
147 N. C. 217, 60 S. E. 985 (1908). Whether the Statute of Limitations 
should be involved at all in the instant case seems doubtful. Such statutes 
are usually said to bar the remedy but not the right. On the other hand, 
some states, including Iowa, have held that the action against a purchaser of 
property subject to a landlord’s lien is an action to enforce the lien and, 
hence, limited by the duration of the lien itself. Boyd v. Stipp, 151 Iowa 
276, 131 N. W. 22 (1911); Culp v. McMehan, 123 Wash. 499, 212 Pac. 
1069 (1923). But cf. Zapp v. Johnson, 87 Tex. 641, 30 S. W. 861 (1895); 
Campbell v. Bowen, 22 Ind. App. 562, 54 N. E. 409 (1899). And the lien 
period has been held not subject to tolling as would be a limitation barring 
merely the remedy. Culp v. McMehan, supra; cf. City Sash & Door Co. v. 
Bunn, 90 Wash. 669, 156 Pac. 854 (1916). But cf. Winn v. Dinsdale Grain 
& Lumber Co., supra. Moreover, it is difficult to see why the statute im- 
pliedly requiring writing to revive barred actions is involved in view of an 
Iowa decision that, since the landlord’s lien is governed by its own period of 
limitations, a provision in the general statute is inapplicable. Miller & 
Chaney Bank v. Collis, 211 Towa 859, 234 N. W. 550 (1931). 


Pustic UTILities — PURCHASE BY AN AFFILIATE AT A FORECLOSURE SALE. 
—A licensee of the Federal Power Commission, controlled and owned by 
other companies of the Associated Gas and Electric System, mortgaged its 
property to one of these affiliates. Upon default in payment, the property 
was purchased at a foreclosure sale by another member of the group. The 
sale price, consisting of securities in still other companies of the Associated 
System, was advanced to the purchaser by the mortgagee. Under the terms 
of the Federal Water Power Act, “ No voluntary transfer of any license, or of 
the rights thereunder granted, shall be made without the written approval 
of the commission . . . : Provided, That a mortgage or trust deed or judi- 
cial sales made thereunder or under tax sales shall not be deemed voluntary 
transfers within the meaning of this section.” 41 Stat. 1068 (1920), 16 
U. S. C. § 801 (1926). The Federal Power Commission found that since the 
transactions were between affiliated interests, the sale was not an involuntary 
transfer within the meaning of the Act. Ordered, that the property be re- 
vested in the licensee. Re Clarion River Power Co., U. S. Daily, Nov. 3, 
1932, at 1595, 1597 (Fed. Power Comm., Nov. 2, 1932). 

Even where statutes do not expressly exempt the transfer of a franchise 
under a foreclosure sale from commission supervision, approval has been held 
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unnecessary in cases not turning on the presence of affiliated interests. Peo- 
ple v. Public Serv. Comm., 203 N. Y. 299, 96 N. E. 1011 (1911); cf. Phila- 
delphia Trust Co. v. Northumberland County Traction Co., 258 Pa. 152, 101 
Atl. 970 (1917). But see State v. New Hampshire Gas & Elec. Co., 163 Atl. 
724, 729-30 (N. H. 1932). The element of affiliation, however, has often led 
to exceptional treatment of public utilities. In rate proceedings, the cost and 
profit to the affiliate of managerial or supply contracts may be considered in 
determining the reasonableness of the price paid by the utility. Smith v. Illi- 
nois Bell Tel. Co., 282 U. S. 133 (1930); Western Distributing Co. v. Public 
Serv. Comm., 285 U.S. 119 (1932); see Note (1932) 30 Micu. L. REv. 1315; 
cf. Re Alabama Power Co., P. U. R. 1932D 345, 360-61 (Fed. Power Comm.). 
And recent legislation has authorized strict commission regulation of such 
contracts between affiliates. See, e.g., Ala. Acts 1932, No. 232, §5; S. C. 
Acts 1932, No. 871, § 2(r); Legis. (1932) 45 Harv. L. REv. 729, 732-33. But 
cf. Re N. Y. State Elec. & Gas Corp., P. U. R. 1932E 1 (N. Y.). Some com- 
missions have issued orders forbidding loans and dividend payments to affili- 
ates. Re Commonwealth Tel. Co., P. U. R. 1932D 299 (Wis.); Re Mid-West 
States Tel. Co., P. U. R. 1933A 253 (Wis.); Matter of Stock of N. J., Ind. & 
Ill, R. R., 86 1. C. C. 718 (1924); cf. Legis. (1933) 46 Harv. L. Rev. 508. 
And a utility’s membership in a system has been deemed a factor justifying 
restriction to a low rate of return. See Wabash Valley Elec. Co. v. Young, 53 
Sup. Ct. 234, 238 (1933); Lilienthal, Recent Developments in the Law of Pub- 
lic Utility Holding Companies (1931) 31 Cox. L. REv. 189, 202-04. But the in- 
stant proceeding is apparently the first where the holding company relationship 
has affected the validity of a transfer by a foreclosure sale. The commis- 
sion’s somewhat strained interpretation of the statute in cases of affiliation 
may find practical justification. Aside from any direct effect on utility con- 
sumers, the foreclosure sale in the present proceeding would have wiped out 
the interests of the preferred stockholders of the licensee without in any way 
impairing the equity ownership of the Associated System. See U. S. Daily, 
Nov. 3, 1932, at 1595; cf. id., Nov. 4, 1932, at 1603. 


Res JuDicaTA — PrR10R JUDGMENT ON IDENTICAL IssuUE AS CONCLUSIVE 
UPON SAME DEFENDANT IN DERIVATIVE ACTION BROUGHT BY THIRD Party. — 
Owing to the negligence of the defendant an employee of another party was 
killed in the course of his employment. In an action against the tortfeasor, 
the dependents of the employee recovered damages sufficient to bar them 
from proceeding against the employer or its insurer under the Workmen’s 
Compensation Law. The statute provided that when no one was entitled to 
remuneration under this law, the employer or his insurer was to pay one 
thousand dollars to the state treasurer and should then have a right of action 
for this amount against the one responsible for the death. N. Y. Work. 
Comp. Law (1922) §§ 15(8)(9), 29. The plaintiff insurer paid the required 
sum and sued the defendant for indemnification. The latter pleaded the con- 
tributory negligence of the decedent, which had been an issue in the action 
brought against it by the dependents. The trial court denied the plaintiff’s 
motion to strike out this defense. From a reversal of this ruling the defendant 
appealed. Held, that the judgment in the first suit was res judicata on the 
issue of contributory negligence. Judgment affirmed. Liberty Mut. Ins. Co. 
v. George Colon & Co., 260 N. Y. 305, 183 N. E. 506 (1932). 

The instant decision marks a new departure from the generally accepted 
rule that the estoppel effected by a judgment must be mutual and may be 
asserted only by a party to the proceedings or his privies. See 2 BLACK, 
Jupcments (2d ed. 1902) § 534; Cox, Res Adjudicata: Who Entitled to 
Plead (1923) 9 VA. L. Rec. (N.S.) 241, 242. An exception has been estab- 
lished in cases where the defense of res judicata has been asserted by one 
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whose liability derives from the original defendant’s, such as an indemnitor, or 
a principal in a tort action. Hayes v. Chicago Tel. Co., 218 Ill. 414, 75 N. E. 
1003 (1905); Cressler v. Brown, 79 Okla. 170, 192 Pac. 417 (1920); see von 
Moschzisker, Res Judicata (1929) 38 YALE L. J. 299, 304. The present court 
has taken a further step by extending the benefits of res judicata to a plain- 
tiff, not a privy, whose claim is derived solely from a judgment against the 
same defendant in favor of another party. This result seems desirable since it 
avoids unnecessary litigation without prejudice to the defendant, who has had 
full opportunity to contest the issue. See Note (1926) 35 YALE L. J. 607. 
That a stranger to the prior proceedings is not always allowed to take advan- 
tage of a judgment against one who was a party thereto may be ascribed to 
a policy against forcing the defendant to contest the first suit to the utmost. 
See von Moschzisker, supra, at 303; cf. Note (1920) 33 Harv. L. Rev. 850, 
851. This reasoning carries some weight as applied to situations involving dis- 
tinct claims. Cf. Womach v. City of St. Joseph, 201 Mo. 467, 100 S. W. 443 
(1907); Biczan v. Weil, 137 Misc. 517, 243 N. Y. Supp. 740 (1930). But 
where, as under the instant statute, the existence of the second right of action 
is determined by the outcome of the original suit, a full defense will probably 
be interposed in the first instance, and relitigation of the same issues seems 
unnecessary. A defense on constitutional grounds, relied upon by the dissent, 
seems precluded by the Supreme Court’s decision sustaining the validity of 
the statute. Staten Island Rapid Transit Ry. v. Phoenix Indemnity Co., 
281 U.S. 98 (1930). True, in that case the Court pointed out that since the 
defendant had settled the dependents’ suit, it could still avail itself of any 
defense it ever had, but the ground of the decision seems to have been that 
the act merely imposed indirectly a penalty which the state could have 
levied directly. 


STARE DECISIS—CONCLUSIVENESS OF SUPREME CouRT’s HOLDING ON 
Lower FEDERAL Court. — The petitioner was committed for extradition to 
England for violation of a statute making criminal the receiving of money 
knowing it to have been fraudulently obtained. 6 & 7 Geo. V, 50, § 33 (1916). 
On habeas corpus proceedings, a federal district court in Illinois released him 
on the ground that the alleged acts did not constitute a crime in that state, 
an essential requirement under the Supreme Court’s interpretation of the ex- 
tradition treaty invoked. Wright v. Henkel, 190 U. S. 40 (1903); 8 Start. 
572 (1842); 26 Strat. 1508 (1889); cf. Treaty Series, No. 849, p. 4 
(1932). But the Supreme Court had sustained a commitment for extradi- 
tion in an earlier case on the assumption that the same offense was a crime 
in Illinois. Kelly v. Griffin, 241 U. S. 6 (1916). The United States marshal 
appealed from the order of release. Held, that the decision of the Supreme 
Court, even if erroneous, was conclusive. Judgment reversed. Laubenheimer 
v. Factor, 61 F.(2d) 626 (C. C. A. 7th, 1932), certiorari pending. 

The peculiar situation here presented raises doubts whether deference to a 
higher court’s indistinguishable but dubious holding should always be so com- 
pelling as to defeat an attempt to reach a sound result in the first instance. 
The prior opinion of the Supreme Court gives no reason or authority for 
ruling that the offense was either a common-law or statutory crime in Illinois. 
In the briefs in that case scant attention was given to this point, since the 
charge included several other crimes. Counsel suggested that the criminal 
fraudulent conveyance statute covered the situation, but in the absence of 
any showing of intent to affect creditors, the contention seems untenable. 
See Brief for Appellees 57, 63, Kelly v. Griffin, 241 U. S. 6 (1916); cf. ILL. 
Rev. Stat. (Cahill, 1931) c. 38, § 294. Nor does the present court appear to 
rely seriously on this argument. Both court and counsel conceded that the 
crime alleged was unknown at common law, and there seems to have been no 
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other statute that might conceivably apply. The decision was reached on 
the theory that the court had no choice but to follow the Supreme Court. 
The lower federal courts have repeatedly bowed to rulings of superior tri- 
bunals even though they were thought to be erroneous. Elliott v. Wheelock, 
34 F.(2d) 213, 214 (W. D. Mo. 1929); J. Chr. G. Hupfel Co. v. Anderson, 
51 F.(2d) 115, 116 (S. D. N. Y. 1931), aff'd, 55 F.(2d) 1080 (C. C. A. 2d, 
1932); cf. Ruddock v. Bloedel Donovan Lumber Mills, 28 F.(2d) 684, 686 
(C. C. A. 9th, 1928). That the question is one of state law with which the in- 
ferior court is presumably more familiar has been deemed immaterial so long 
as no relevant state adjudication has intervened. Clayton v. Colorado & S. 
Ry., 51 F.(2d) 977, 981 (C. C. A. roth, 1931); cf. Hines Yellow Pine Trustees 
v. Martin, 296 Fed. 442, 444 (C. C. A. 5th, 1924), aff'd, 268 U. S. 458 (1925). 
But at least one federal court has declined to follow a Supreme Court decision 
which it believed the higher tribunal was prepared to overrule, though only 
a federal question was involved. Louisville & N. R. R. v. Western Union Co., 
218 Fed. 91 (E. D. Ky. 1914). And this belief was later shown to be justi- 
fied. Lee v. Chesapeake & Ohio Ry., 260 U.S. 653 (1923). A court is not 
likely to be criticized for giving binding effect to a higher court’s ruling, but 
an opposite decision in the instant case could hardly be disapproved. In the 
absence of common-law authority, the Court in Kelly v. Griffin was probably 
under a misapprehension as to the existence of a specific provision in the 
penal statutes of Illinois. Technically, a question of law was nevertheless ad- 
judicated; in substance, the apparent mistake seems more like one made in the 
ascertainment of a fact. To confine the effect of such a decision to the force 
of res judicata rather than that of stare decisis might well be proper. But 
cf. United States v. Fetters, 1 F. Supp. 637 (E. D. Pa. 1932) (effect of Kelly 
v. Griffin in another state lacking relevant statutes or decisions). If, in 
exceptional cases such as the present, discretion to disregard extremely ques- 
tionable holdings were recognized, the courts’ natural desire to avoid reversal 
or express rebuke should furnish a safeguard against abuse and render unim- 
portant the absence of precise limitations. 


TAXATION — PuBLic Purpose — CREATION OF GUARANTY FUND FoR LOCAL 
IMPROVEMENT District Bonps.—A city organized a local improvement 
district and issued special assessment bonds, secured by liens on the land 
within the district but not by the general credit of the city. Subsequently, 
the legislature authorized the levying of a general tax upon the entire munici- 
pality for the creation of a fund to guarantee payment of such obligations, the 
city to be subrogated to the rights of any bondholder accepting compensation 
therefrom. An ordinance increasing the tax rate was passed in pursuance of 
this statute. An owner of land outside the district paid the increase under 
protest and brought suit for a refund. From a judgment for the plaintiff, 
the defendants appealed. Held, that the statute was unconstitutional, since 
it deprived the plaintiff of property without sufficient notice and impaired 
the contractual obligations of the taxpayers within the district. Judgment 
affirmed. Oregon Short Line R. R. v. Berg, 16 Pac.(2d) 373 (Idaho 1932). 

Although several courts have sustained the constitutionality of similar 
statutes, neither of the grounds upon which the instant decision is rested 
appears to have been suggested. Cf. Stanley v. Jeffries, 86 Mont. 114, 284 
Pac. 134 (1929); Deseret Sav. Bank v. Francis, 62 Utah 85, 217 Pac. 1114 
(1923); Comfort v. Tacoma, 142 Wash. 249, 252 Pac. 929 (1927). While 
there was no notice of the special assessment to taxpayers outside the district, 
the regular legislative procedure was admittedly followed with respect to the 
general levy, and in most situations this is considered sufficient for due proc- 
ess. Kelly v. Pittsburgh, 104 U. S. 78 (1881); see Hagar v. Reclamation 
District, 111 U. S. 701, 708 (1884); 1 CooLey, Taxation (4th ed. 1924) 
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§ 143. Moreover, since the property owners within the district could be 
assessed without their consent, the argument that the general levy impairs 
their contractual obligations seems of little validity. Ladd v. Portland, 32 
Ore. 271, 51 Pac. 654 (1898). However, as indicated by the dissent, greater 
constitutional difficulties are presented by the question whether the tax is 
for a public purpose insofar as it provides for guaranteeing bonds already 
issued. The general credit of the city might be bolstered by preventing de- 
fault, even though the bonds were not a municipal liability. But the primary 
effect of the tax is to provide a gratuity to the bondholders, and for this rea- 
son a similar levy has been invalidated as to past issues. Stanley v. Jeffries, 
supra at 134, 284 Pac. at 140. Moreover, it is difficult to support the tax on 
the ground of a moral obligation upon the community, such as that invoked 
to sustain bonus legislation, for the compensation received by the bondholders 
is presumably commensurate with the risk undertaken. Cf. State ex rel. Hart 
v. Clausen, 113 Wash. 570, 194 Pac. 793 (1921); Gustafson v. Rhinow, 144 
Minn. 415, 175 N. W. 903 (1920). However, though the actual decision of 
the case may conceivably be supported by this reasoning, the constitutionality 
of the statute in its prospective operation seems clear, since the obligees re- 
ceive no benefit for which they do not contract, and the public interest is 
served by more favorable financing of future improvements. Cf. Stanley v. 
Jeffries, supra. 


Trusts — SuBJECT MATTER — Proceeps oF PATENT ON IpEA Com- 
MUNICATED IN PURPORTED TRUST FOR INVENTOR. — The inventor and manu- 
facturer of a collapsible bed-spring, having perfected certain improvements 
thereon, confided them to his son on the eve of his insolvency. He then 
secured patents in the name of his son, who signed the formal application as 


inventor and agreed to hold them for the father’s benefit. A patent is void 
unless applied for by the inventor himself. 32 Star. 1226 (1903), 35 U.S. C. 
§ 35 (1926); cf. Kennedy v. Hazleton, 128 U. S. 667 (1888). The patents 
were then sold to a corporation formed for the purpose of manufacturing the 
springs, the father joining in the conveyance, and the proceeds were invested 
in a farm. The father was subsequently adjudicated a bankrupt, and the 
trustee filed a bill for the purpose of subjecting the farm to the claims of 
creditors. From a decree for the plaintiff, the defendants appealed. Held, 
that the father had no interest in the farm. Decree reversed. Hise v. Grasty, 
166 S. E. 567 (Va. 1932). 

The court reasoned that the bankrupt could have no equitable interest in 
the farm unless he had such an interest in the original idea or in the patents. 
Prior to the issuance of the patents the invention probably could not be the 
subject of a property interest. Cf. Haskins v. Ryan, 71 N. J. Eq. 575, 64 Atl. 
436 (1906); Burnell v. Chown, 69 Fed. 993 (C. C. N. D. Ohio, 1895). But 
cf. Mansell v. Valley Printing Co., [1908] 1 Ch. 567, (1908) 21 Harv. L. Rev. 
634. Recognition of property in such ideas seems to extend only to trade 
secrets that are producing tangible profits in an established business. Cf. 
Green v. Folgham, 1 Sim. & St. 398 (1823) (trust of a medical formula); Jn 
re Keene, [1922] 2 Ch. 475, (1923) 36 Harv. L. Rev. 878; see Note (1928) 
42 Harv. L. Rev. 254. But see Note (1919) 19 Cot. L. Rev. 233. Moreover, 
the son’s agreement to hold the invalid patents in trust could apparently give 
the father no equitable interest therein. See Kennedy v. Hazleton, supra, at 
672. But if father and son at the time the patents were issued contemplated 
their sale to the corporation, a promise by the son to hold the proceeds in 
trust might well be implied. The situation is suggestive of an attempted 
assignment of an expectancy, usually construed in equity as a promise to con- 
vey the property. Fritz’s Estate, 160 Pa. 156, 28 Atl. 642 (1894); see Note 
(1922) 17 A. L. R. 597; Trusts RestaTEMENT (Tentative Draft, Am. L. 
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Inst. 1930) § 74 comments b, c. Contra: McCall’s Adm’r v. Hampton, 98 
Ky. 166, 32 S. W. 406 (1895). The sale of the patent is entirely consistent 
with such a promise and in the absence of a manifestation of a contrary intent, 
a present declaration of trust of the price received could be implied pursuant 
to the son’s promise. See Trusts RESTATEMENT (Tentative Draft, Am. L. 
Inst. 1930) § 34 comment d; Note (1929) 42 Harv. L. Rev. 559; cf. Chase v. 
Gardner, 228 Mass. 533, 117 N. E. 841 (1917). But see Mitchell v. Bilder- 
bach, 159 Mich. 483, 491, 124 N. W. 557, 560 (1910). Thus, unless the cor- 
poration was in a position to assert a superior equity, there appears to be no 
obstacle to recognition of the father’s interest in the farm. The same result 
might be reached with a single resort to implication by applying the familiar 
principle that a trust results presumptively in favor of one furnishing the 
consideration for a transfer to another. See Myers v. Jackson, 135 Ind. 136, 
141, 34 N. E. 810, 812 (1893); White v. Sheldon, 4 Nev. 280, 288 (1868); 
see 1-Perry, Trusts AND Trustees (7th ed. 1929) § 128. The bankrupt 
would seem to be the party really furnishing the consideration for the corpo- 
ration’s payment, especially in view of the fact that he provided the funds for 
obtaining the patents. The result of the decision is regrettable since the 
creditors may be unable to reach and apply the invention directly to the 
satisfaction of their claims. Cf. Dart v. Woodhouse, 40 Mich. 399 (1879); 
see Gillette v. Bate, 86 N. Y. 87, 94 (1881). But see Fisher v. Cushman, 103 
Fed. 860, 866 (C. C. A. 1st, 1900); cf. In re Keene, supra. 


VENDOR AND PURCHASER — RIGHTS OF PURCHASER — UNKNOWN ZONING 
RESTRICTION AS DEFENSE TO VENDOR’S SUIT FOR SPECIFIC PERFORMANCE. — 
The defendant contracted to buy land from the plaintiff without knowing 
that it was subject to a statutory restriction against subdivision. 15 Gero. V, 
c. 31, §§ 16-17 (N. Z. 1924). After making three payments the defendant 


refused to perform because of this restriction. The vendor sued for specific 
performance. Held, that the restriction was an incumbrance on plaintiff’s 
title excusing the defendant from performance. Manukau Beach Estates, 
Lid. v. Wathew, [1932] N. Z. L. R. 146. 

In analogous situations in this country courts have held that the purchaser 
is charged with notice of the law and must be presumed to have contracted 
for the land subject to the restrictions. Lincoln Trust Co. v. Williams Build- 
ing Corp., 229 N. Y. 313, 128 N. E. 209 (1920); see Anderson v. Steinway & 
Sons, 178 App. Div. 507, 513, 165 N. Y. Supp. 608, 612 (1917), aff'd, 221 N. Y. 
639 (1917); Millman v. Swan, 141 Va. 312, 323, 127 S. E. 166, 170 (1925). 
There is authority, however, that notice of an incumbrance does not bar the 
purchaser’s right to object to the title. Wallach v. Riverside Bank, 206 
N. Y. 434, 100 N. E. 50 (1912); see Note (1929) 57 A. L. R. 1540; cf. Evans 
v. Taylor, 177 Pa. 286, 35 Atl. 635 (1896). This rule seems to be based 
upon the theory that the vendor may be expected to remedy the defects, so 
that no waiver can be presumed. See Wallach v. Riverside Bank, supra, at 
439, 100 N. E. at 51. Where the defects are known to be irremediable, this 
reasoning cannot apply. A further argument advanced is that to deny the 
defense of an incumbrance upon proof of notice would permit the alteration 
of a written contract by parol evidence. See Swan v. Drury, 22 Pick. 485, 
489 (Mass. 1839). But this objection would seem inapplicable where notice 
is presumed from the existence of a statute or ordinance. It has been sug- 

gested that the doctrine of constructive notice may work harshly against 
the purchasers of land, since the title is rarely examined before the contract 
is executed. See (1925) 23 Micu. L. Rev. 535. But examination of the 
_record title would not give notice of legislative restrictions. Further, although 
zoning regulations may make particular uses of property impossible, their 
effect is rarely to diminish the market value of the land. See Millman v. 
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Swan, supra, at 322, 127 S. E. at 169. With the constant increase in the 
number of zoning schemes, a ready means of avoiding bad bargains will be 
available to purchasers unless some doctrine of constructive notice be applied. 
A system of recording is a possible solution. Cf. Jn re Forsey and Hollebone’s 
Contract, [1927] 2 Ch. 379. Application of the doctrine of constructive 
notice without such an expedient would seem sufficient, however, since any 
undue burden on purchasers can be easily precluded by the insertion of a 
protective clause in the contract. Even without such a clause the contract 
may be avoided if there is fraudulent concealment of the existence of restric- 
tions. Rusch v. Wald, 202 Wis. 462, 232 N. W. 875 (1930). 


Wits — Construction: IN GENERAL — DIsposiITION oF INCOME EARNED 
on Assets Usep To Pay Estate Liasiities. — The testator left the residue 
of a large estate in trust for his widow for life, remainders over, and directed 
that all taxes of every description should be paid “ out of the capital of my 
residuary estate.” During the period of administration, the executors paid 
the legacies, debts, all taxes, and the funeral and administrative expenses. 
The assets attributable to the payment of the foregoing estate liabilities 
earned income during the administrative period, and this income was turned 
over to the trustees. By statute, the beneficiary of a testamentary trust was 
entitled to the income thereon from the time of the testator’s death. R. I. 
Gen. Laws (1923) c. 298, § 38. The trustees brought a bill for instructions 
as to the disposition of income attributable to assets used to pay estate lia- 
bilities, and as to income attributable to assets used to pay taxes. The cause 
was certified to the supreme court. Held, that the life beneficiary of the 
residuary estate was entitled to all income earned on the entire estate during 
the period of administration. Trustees instructed accordingly. City Bank 
Farmers’ Trust Co. v. Taylor, 163 Atl. 734 (R. I. 1933). 

Income earned during the administrative period on assets used to pay estate 
liabilities is added to residue as principal in Maryland, by the older English 
. rule, and in New York at common law. York v. Maryland Trust Co., 150 Md. 
354, 133 Atl. 128 (1926); Holgate v. Jennings, 24 Beav. 623 (1857); Matter 
of Benson, 96 N. Y. 499 (1884); Matter of Ryan, 140 Misc. 364, 250 N. Y. 
Supp. 522 (1931). This is justified on the notion that assets set aside for 
such purposes never become part of the residue, to the income of which alone 
the life beneficiary is entitled. Analytically, this result implies a trust for 
accumulation. Under the modern English method the liabilities are treated as 
paid with an amount of capital which, plus income thereon at the average 
rate, will equal the amount of the liabilities. Allhusen v. Whittell, L. R. 4 Eq. 
295 (1867); Inre McEuen, [1913] 2 Ch. 704; In re Wills, [1915] 1 Ch. 769. 
Accord: Bridgeport Trust Co. v. Fowler, 102 Conn. 318, 128 Atl. 719 (1925). 
Thus the life beneficiary is still limited to income from clear residue, but ac- 
cumulation is avoided. Arithmetically and conceptually this is the most de- 
sirable method. But cf. Strachan, Rule in Allhusen v. Whittell (1914) 30 
L. Q. Rev. 481, (1915) 31 id. 263, (1916) 32 id. 208. Yet in practice it is 
extremely difficult to apply; and in New York the older method led to such 
perplexities that by statute all income earned by the estate during the ad- 
ministrative period is now paid to the life beneficiary. N. Y. Pers. Prop. 
Law §17-b (as amended, 1931); see Foley, Improvements in Inheritance 
Tax Laws and the 1931 Practice Changes (1931) 3 N. Y. State Bar Ass’N 
BULL. 283, 287. In the instant case, the Rhode Island court was impressed 
by the factors which prompted the New York legislation, and argued as well 
that the life beneficiary is generally the first object of the testator’s bounty. 
See Lovering v. Minot, 9 Cush. 151, 157 (Mass. 1851); ROMER, JUDICIAL 
TRUSTEES’ GUIDE (1898) 62-63. The result reached is in accord with the 
rule obtaining in Massachusetts and New Jersey, where, however, the courts 
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were apparently guided less by reasons of convenience than by misreading of 
prior cases. McDonough v. Montague, 259 Mass. 612, 157 N. E. 159 (1927); 
Old Colony Trust Co. v. Smith, 266 Mass. 500, 165 N. E. 657 (1929); Berger 
v. Burnett, 95 N. J. Eq. 643, 123 Atl. 879 (1924). Giving all the income to 
the life beneficiary raises logical difficulties which are not entirely answered 
by the suggestion that the residue includes the entire estate subject to the 
payment of liabilities. See Holgate v. Jennings, supra, at 625, arguendo; cf. 
Treadwell v. Cordis, 5 Gray 341 (Mass. 1855). But the result of the instant 
case seems amply justified by the more compelling logic of experience. See 
Note (1923) 37 Harv. L. REv. 250, 253. 
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AMERICAN INTERPRETATIONS OF NATURAL Law: A Study in the History of 
Political Thought. By Benjamin Fletcher Wright, Jr. Cambridge, Mass.: 
Harvard University Press. 1931. Pp. x, 360. $3.50. 


Any regime of control through political organization of society involves 
trusting some men with wide powers of saying what their fellow men may do 
and may not do, wide powers of directing and ordering the conduct of their 
fellow men in their everyday relations, and wide powers of valuing and judg- 
ing the conduct of their fellow men after the event. Hence a fundamental 
difficulty is encountered in an ordered society. On the one hand we must 
reckon with the will to power. We must recognize that men love power over 
their fellow men and delight to exercise it for its own sake. On the other 
hand, we must reckon with human resentment of exercise of arbitrary power 
over them by others and suspicion of arbitrary power even under reasonable 
orderings. Freedom from arbitrary exercise of governmental authority, or, 
as men call it, civil and political liberty, is commonly prized above the ordered 
life which alone makes liberty worth having. How to make legislation, 
administration, and adjudication effective for the social order and yet subject 
them to checks which will insure against wilfulness and caprice is a perennial 
problem. 

As in all like connections, thinking on this subject begins with Greek phi- 
losophers. Some of them gave up and said there was nothing but convention 
and enactment. Others saw that behind convention and enactment were 
certain ends toward which men strove and certain ideals by which men were 
governed, and sought to give an account of these ends and ideals. Law was 
not yet set off as a specialized agency of social control, and so the question 
seemed one of finding an enduring basis of ethical custom and of lawmaking. 

What to Greek philosophers was the naturally just, or natural right, to 
Roman lawyers became natural law. Yet the phrase, jus naturale, as we put 
it in English is misleading. For, as Mr. Justice Holmes has said, we have 
washed our word “law” in cynical acid and taken out all ethical import. 
Jus naturale is natural right-and-law. To the jurists it is no more than a 
philosophical statement of an ideal, if, indeed, it is more than a rhetorical 
ornament. 

Natural law, as we know it in the modern world, with its claim to be law, 
with its claim to have legal authority superior to the positive law of the land, 
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comes from the theological philosophical jurisprudence of the schoolmen and 
the scholastic jurists. To them law was a body of laws. A law was something 
enacted, and the type was a fragment or Jex in the Digest, enacted by Jus- 
tinian. But superior to this legislation of Justinian was the legislation of the 
divine Ruler of the universe, conceived of as dictating constitutiones to all 
creation. The Digest was used on the one hand as a body of rules of law, 
and, on the other hand, as a body of authoritative legal premises from which 
rules might be deduced by the elaborate machinery of scholastic dialectic. 
In like manner the legislation of God contained both rules and premises from 
which to deduce further rules. Part of this legislation was expressly revealed. 
Part was discoverable by reason and was identified with the natural law of 
the Roman law books. 

After the Reformation jurisprudence begins to be divorced from theology. 
But the process is a slow one, and was not complete when natural law was 
imported to. America. Hemmingsen asserted that the assured basis of a 
legal system could be worked out by reason from the nature of man “ without 
the prophetic and apostolic writings.’”’ Grotius said that he could conceive 
of natural law even if there were no God. None the less, the seventeenth 
and eighteenth century jurists preferred to stand on two legs, one theological, 
the divinely ordained body of rules and divinely established premises for 
reasoning, the other rational, the rules deducible from the qualities and 
courses of conduct of a postulated ideal man and the premises logically dis- 
coverable by application of reason to that postulate. As Vico pointed out, 
the theological leg was quite superfluous, and in the law lectures of James 
Wilson it has become rudimentary, since, we are told, God is “ under the 
glorious necessity ” of willing only what is reasonable. 

In jurisprudence, this idea of a body of laws, that is, norms of conduct 
and guides to decision, having validity independently of institution or recep- 
tion by human authority, was useful both as a check upon tribunals, standing 
in the way of arbitrary action, and as a creative instrumert in the hands of 
jurists who assumed that in showing what ought to be they had demonstrated 
what was law. In politics it came to be useful as the rise of vigorous central 
governments called for checks upon administrative and later legislative 
absolutism. 

Mr. Wright’s story begins at this point, in seventeenth century New 
England. But as the modern theory of natural law begins in jurisprudence 
in the twelfth century and ends in jurisprudence in the nineteenth century, 
the story cannot begin in seventeenth century political thought without, as 
Maitland puts it, tearing a seamless web. Mr. Wright sees the impossibility 
of separating the political from the juristic natural law. It is quite as im- 
possible to treat the seventeenth century theory without its historical back- 
ground in the Spanish jurist-theologians, the Protestant jurist-theologians, 
and the juristic theological doctrine of Thomas Aquinas. With this background 
it is less difficult to understand what is meant by natural law mn the seven- 
teenth and eighteenth centuries. 

Thus, in his introduction Mr. Wright tells us that natural law a assumed 
two forms, one of basic laws of the universe and so of human constitution, 
the other of precepts of right and justice which ought to exist. In other 
words, thinking on this subject after the Reformation continued in the path 
laid out by Thomas Aquinas when he distinguished the lex aeterna and lex 
naturalis as constituents of the old natural law. That “most of those who 
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have used the concept have set forth interpretations of natural law which 
embodied elements of both of these ”+ means simply that these were taken 
to be two sides of the divine ordering of things or of the rational organization 
of things. 

Also other confusions spoken of in the introduction look somewhat different 
in the light of the juristic theological history of the idea. Thus we are told: 
“ Natural law may be said to consist either of a set of standards or ideals, 
or of a set of limitations imposed upon men by some superhuman 
power. Again, however, the thinkers who haye made use of natural law 
have frequently combined these into a single usage.” Here the twofold 
aspect belongs to the idea of law, as it obtained in the universities after the 
twelfth century, and not specially to natural law. Mr. Wright proceeds to 
say that from another point of view “ natural law embodies a series of posi- 
tive rules, or else a body of liberties or rights, either of groups or of indi- 
viduals.” * But these positive rules are not thought of as natural law. They 
are declaratory of natural law. This well known legal conception of a declara- 
tory rule will explain much which gives Mr. Wright trouble throughout his 
book. It is not as futile to seek to unify and classify the “ interpretations 
given to this elusive concept ”,* if we remember that much which he treats 
as if it were put as content of natural law is put rather as positive law 
declaratory of natural law. The Germanic idea of law as “a quest for the 
justice and truth of the Creator,” the medieval idea of reciprocal rights and 
duties in proprietary relations, and the doctrine of the Spanish jurist- 
theologians as to “a set of limiting principles ” * including limitations upon 
the activities of rulers, got in the seventeenth century a philosophical and 
supposedly unchallengeable basis in natural law. They were not natural 
law. Natural law explained and justified them. 

Nor can one be wholly content with Mr. Wright’s version of “ that aspect 
of the natural law concept which in England and America is termed ‘ natural 
rights ’.”® The content of the Anglo-American scheme of natural rights 
undoubtedly came from Coke as to its legal items and from the political 
writings of the English Civil War and the Revolution of 1688 as to its politi- 
cal phases. But Grotius had defined rights as qualities, and natural rights 
to him and to continental jurists, until metaphysical jurisprudence brought 
in a new approach, were those moral qualities of an ideal man, demonstrated 
by reason, whereby it was right that he should have certain things or do 
certain things. This idea has its roots in the theological-philosophical juris- 
prudence of the period before the Reformation and was taken from the 
Continent as the legal concrete content given to the rights was taken from 
Coke’s Second Institute. The exigencies of the contests between courts. -nd 
crown in seventeenth century England led to a body of legally established 
or juristically asserted limitations on royal or even on parliamentary action 
for which the idea of natural law was to furnish an explanation and justifica- 
tion. They were held to be declaratory of the principles of the law of nature. 

After a brief introduction, Mr. Wright begins with “ Divine Law in Early 
New England.” Here we have theological publicists, or in the case of Win- 
throp, a political disciple of theological publicists, expounding the theory of a 
body of precepts valid independently of institution or reception by human 
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authority on a purely theological basis, as before the Reformation. Yet the 
influence, direct or indirect, of the Protestant jurist-theologians of the Con- 
tinent, who had sought to divorce \jurisprudence and politics from theology, 
is often manifest and, perhaps, deserves more attention. Undoubtedly the 
writers were “ steeped in the principles of English Puritanism.”* But they 
or their teachers were clearly well read in the continental literature of theo- 
logical political ethics. 

Next, under the head of “Colonial Importations,” Mr. Wright takes up 
the political literature and politico-legal tracts of the period from 1688 to the 
American Revolution. As might be expected, the influence of continental 
writers on the law of nature and nations becomes more manifest in this 
period. «Also we find here the beginnings of two doctrines of much importance 
for the later development of American law, the identification of the imme- 
morial or common-iaw rights of Englishmen with the natural rights of man, 
and the criterion of applicability to American social, political, geographical, 
and economic conditions as the test of validity of a common-law rule or 
institution in the New World. The latter was put as a corollary of natural 
law by Daniel Dulaney, the elder, in 1728. As to the former, the blending 
of two streams of thought, the English medieval Germanic, culminating in 
Coke’s common-law rights of Englishmen, and of the continental Roman, 
culminating in the Dutch and French publicists and writers on the law of 
nature and nations, begins in the early eighteenth century and is complete 
at the American Revolution. Its consequences for American constitutional 
law were significant. Perhaps it is asking too much of a book written pri- 
marily from the standpoint of politics to wish that these things were more 
clearly brought out. 

In the controversial literature which leads up to the Declaration of Inde- 
pendence, lawyers took a chief part. Hence the continental literature of 
natural law, both directly and indirectly by way of Blackstone, furnishes 
the philosophical or scientific basis of argument. Acceptance of English law 
and English institutions, while casting off British allegiance, was made easy 
by regarding them as declaratory of natural law. This is even more evident 
in the reception of English post-Revolution decisions as of authority in 
American courts in the nineteenth century. Here, too, the declaratory idea 
seems to have escaped Mr. Wright’s notice. 

On the Continent natural law lost ground steadily after the eighteenth 
century and was generally replaced in nineteenth century thinking by his- 
torical jurisprudence or metaphysical jurisprudence or a combination of the 
two. It survived in France as the classical theory of public law, and in the 
United States as the theory of our bills of rights. But a shifting from natural 
law to history, either historical doctrines and institutions as declaratory of 
natural law or historical continuity as a self-sufficient basis of legal authority, 
may be seen beginning in Wilson’s Law Lectures, and going forward in Kent’s 
Commentaries, and further forward in Story On the Constitution. From this 
time the paths of law and of politics begin to diverge. Natural law is 
abandoned in American juristic thought with the rise and acceptance of 
English analytical and historical jurisprudence and holds on only in consti- 
tutional law for historical reasons. In politics it disappears after the Civil 
War. 
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Mr. Wright’s work is least satisfactory in its treatment of natural law in 
constitutional interpretation. Confessedly he relies largely on Professor 
Haines’s Revival of Natural Law Concepts, and the latter was more con- 
cerned with a critique of present-day natural constitutional law than with 
the different stages of development which gave natural law its content for 
present-day constitutional decisions. It is to be wished that some one would 
study exhaustively the different and successive ideals which have determined 
the content of natural law for American courts from the last quarter of the 
eighteenth century to the present. If the history and meaning of that idea 
and the development of the ideal element of our law for a century and a half 
were well understood, scholars would be less assured in assuming that due 
process means “ just what the majority [of the court] thinks reasofable ”.® 
There has always been a large element of personal conviction of right in all 
discussions of natural law. Yet natural law has by no means put all judicial 
action at large. It has by no means been the blind guide leading the blind 
which is assumed by those who see law only as a body of laws and put their 
faith in a “ pure fact of law” excluding all ideals. 

I am not at all defending the course of decision for the last fifty years on 
due process of law. I thoroughly disbelieve in much of it: But these deci- 
sions are by no means as arbitrary as some writers on politics and many law 
teachers would have us think. The dogma of an ideal super-constitution, of 
which constitutional texts are declaratory, and of limitations declared by texts, 
though not expressed in them, has an authentic legal pedigree, and has been 
as consistently applied as is possible anywhere in the administration of 
justice when standards rather than rules are before the courts. Received 
ideals may be as authoritative as received precepts, and the one may be 
traditional in form as much as the other. In our nineteenth century thinking, 
a theological content or theologico-rational content of natural law gave way 
to a political content, that to a historical content, and the latter to an eco- 
nomic content. But the received content for the time being was as clear a 
guide, it gave as certain grounds for decision, as any express precept. It has 
not been what this judge or that thought right so much as what judges and 


. the profession generally had received as the ideal. 


In the Conclusion, Mr. Wright differentiates eight meanings of “ natural ” 
in the phrase natural law. But in this enumeration he sometimes takes for 
ideas of natural law things asserted merely as declaratory of natural law, as, 
for example, in the fourth of the eight senses.1° I suspect the catalogue of 
eight could be reduced to five —theological-imperative, rationalist, meta- 
physical-idealistic, psychological, and post-Darwinian evolutionist. In other 
words, attempt has been made from each of these five standpoints to find 
and fix a body of precepts or of premises for legal and political reasoning 
having validity independently of establishment or reception by human au- 
thority, and so available as providing assured limitations on the exercise of 
legislative, administrative, and judicial action. That none of these stand- 
points has availed to disclose a path to a universal and eternal natural law 
of this sort need not blind us to the importance of the ideal element in law 
nor to the need of organizing and criticizing that element as we have organized 
and worked out a critique of the precept element in the last four centuries. 

Hence I am not prepared, with Mr. Wright 11 to follow those of the Greeks 
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who gave up, and say that “ natural law, in its essence, is the attempt to solve 
the insolvable.” Instead it seems to me an attempt to explain and furnish 
a critique of the ideal element in law. It has failed because this ideal element 
has been thought of as outside rather than inside the positive law and as 
something independent of time, place, or circumstances. It is entirely pos- 
sible to systematize, criticize, and give definiteness to the ideal element in 
any system of law, and this, measuring the received ideals by the received 
standard of values, is likely to be an item of the first order in the jurispru- 
dence of the future, as like organizings of the ideal element, under the guise 
of natural law, have been in the past. 

While we are moving toward recognition of the ideal element in law, and 
making straight the paths of those who are to organize it and give us a 
suitable critique of it, such books as Mr. Wright’s are of much value. He 
has brought together diligently, completely, and intelligently the materials 
for an understanding of natural law in American political thought. I should 
be very sorry if the reflections to which reading of this interesting and well 
written book has led me, might seem or be taken in any wise as disparaging 
an important undertaking well carried out. 

Roscoe Pounp * 


Tue Lake Carco Coat Rate Controversy. By Henry C. Mansfield. New 
York: Columbia University Press. 1932. Pp. 273. $4.25. 


Determination of the reasonable rate to be charged by a public utility is 
always a complicated matter. The intricacies are greatly increased when 
the rate is to be charged by competing carriers working under widely dif- 
ferent conditions. A satisfactory solution becomes almost impossible when 
to these difficulties are added physical and sectional differences in the various 
competitive districts affected by the rate, especially when the sectional in- 
terests bring the controversies of shippers and carriers into politics. The 
Intermountain Rate Cases‘ and others have afforded abundant illustration 
of this, but for purpose of study better examples of all the conflicting ele- 
ments of controversy may be found in the dozen or more Lake Cargo Coal 
cases before the Interstate Commerce Commission and the courts between 
1912 and 1929. 

The author of this intensive and condensed study has performed a useful 
service in his clear exposition of the situations and interests involved, the 
theories of rate making urged, and their applications by the commission and 
the courts. Most of the coal for upper Great Lakes ports and for large sec- 
tions of the Northwest is carried by water from Ohio ports. The large lake 
vessels bringing down the ore and other products from northern Minnesota, 
Wisconsin, and Michigan are eager for return cargo at almost any rates. 
Unless they can obtain cargoes of coal for the return trip, they usually go up 
empty and are out the cost of the up voyage. Before 1900 this coal was 
mined principally in Ohio and the Pittsburgh area. By 1903 West Vir- 
ginia had become a factor, but as late as 1907 the coal for this northwest 
trade was furnished as follows: Pittsburgh 55 per cent, Ohio 25 per cent, 
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West Virginia 20 per cent. That situation has so far changed that West 
Virginia is now first, Pittsburgh and Kentucky contest for second place, Ohio 
has settled toa poor third, and Tennessee is entering the lists. All must 
ship to Ohio ports by rail. The rates are fixed by the Interstate Commerce 
Commission. Differences in these rates, in the wages of miners, in the thick- 
ness and accessibility of coal veins, and in the quality of coal determine for 
the mine owners their profit or loss and even the possibility of continued 
operation. Possible production far exceeds demand. Consequently, competi- 
tion is bitter, many owners operate at a heavy loss, miners’ wages in general 
are too low for decent standards of living, everyone is dissatisfied, wars often 
result, and many are vanquished without bringing satisfaction to the sur- 
vivors. For the most part, conditions are more favorable for profits in 
the southern districts, and these have made heavy inroads on the business of 
the Pittsburgh and Ohio regions. The shorter rail hauls by the latter might 
offset this if rates per mile were uniform. They are not, and the pressure 
on the Commission to change the tariffs has been immense and persistent. 
The controversy has broken out in the United States Senate and been carried 
even to the White House. 

Dr. Mansfield devotes a chapter to the politics of the controversy. His 
story is frank and racy. Who shall and who shall not be permitted to be a 
member of the Interstate Commerce Commission has often been determined, 
not by the fitness of the candidate, but by his supposed attitude toward 
sectional interests and his presumed vote on these rate cases. Fortunately, 
untrained men named to satisfy a section have often, but not always, learned 
their job and proved good commissioners. For that the sectional politicians 
are hardly entitled to credit. 

The play and interplay of these struggling forces furnish ideal material 
for the research laboratory in rate making, and the author has made ex- 
cellent use of it. His report in this little volume is of great value to all 
students of public utility rates. He has discussed many other cases involving 
similar questions and has taken advantage of the elaborate and voluminous 
Report of the United States Coal Commission and of the numerous articles 
and books which followed its publication. 

In the short, closing chapter the author tests the various theories of rate 
fixing by applying them to the complicated situations in the Lake Cargo 
Cases. The general student may derive benefit from more complete texts 
on public utility problems, but for the specialist in this field it is intensive 
studies, such as this, of a particular situation that have greatest value. 


Epwin C. Gopparp.* 


Tue Roap TO THE Law. By Dudley Cammett Lunt. New York: Whittlesey 
House, McGraw-Hill Book Co., Inc. 1932. Pp. xiv, 281. $2.50. 


Some weeks ago one of my students asked me after class whether I had 
seen a book called “ The Path of the Law ” by Alfred Lunt. I replied that the 
only “ Path of the Law ” with which I was familiar was Mr. Justice Holmes’ 
classic paper, and that Alfred Lunt was, to the best of my knowledge, a 
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well-known actor who would not be likely to be writing books about the law. 
It turned out that the book was called The Road to the Law, and that it had 
been written by Dudley Cammett Lunt. My inquirer was not wholly wrong; 
but he was far from being wholly right. It will appear presently, I think, 
that this introduction to the volume under review was prophetic. Mr. Lunt 
is not usually wholly wrong, but he is seldom wholly right. 

The avowed purpose of Mr. Lunt’s book is the demonstration to the 
layman of “ the rudiments of . . . [the common law’s] technique, its appeal 
to the intellect and its humorous and imaginative aspects ”.1 The author 
has succeeded in at least one of these aims; he has demonstrated admirably 
some of the law’s humorous aspects, although to a considerable extent, it 
must be admitted, by allowing his imagination free play in adding apochryphal 
humorous facts to actual reported cases. As to his success in demonstrating 
to the layman the traditional technique of the common law and its appeal 
to the intellect I have more doubt. 

Mr. Lunt’s method involves the discussion of a number of actual cases (to 
which he has added a large amount of “human interest” 2) dealing with 
various branches of the law. Most of these cases are old familiars from 
Warren’s Cases on Property, Ames and Smith’s Cases on Torts, and Warren’s 
Cases on Wills and Administration. He first discusses the decisions on acquir- 
ing title to wild animals, then the law as to the finding of lost articles, next 
accession and tortious confusion of personal property, and then the law as 
to accretion to and adverse possession of land, this completing the first main 
division of his volume, Part One — Acquisition. There follow three chapters 
dealing with the law of torts, grouped under the odd heading, Part Two— 
Use. These chapters are among the best in the book, although here, as 
elsewhere, remarkable errors creep in, as will be pointed out shortly. Then 
comes Part Three — Protection, in which the author discusses certain further 
aspects of tort law, includes a weak chapter on equity entitled The Other 
Side of Westminster Hall, occupied largely with a discussion of Lumley v. 
Wagner,’ and devotes some space to the criminal law. In Part Four — Dis- 
position, a brief popular summary of certain aspects of the law as to transfers 
of property inter vivos and devolution on death is given. Finally, Part Five 
— Legal Education contains two chapters contrasting the old method of law- 
office study with the present status of legal education in the United States. 
The first of these chapters is easily the best in the book. Here the author is 
freed from the necessity of stating legal rules and can allow his tendency to 
fictionalize free play without impairing the substantial accuracy of his 
presentation. 

The lay reader of this volume will, I fear, gain some rather remarkable 
ideas. He will be likely to conclude, for example, that joint or common 
ownership can exist only in fungible goods.* He will get a most unsatisfac- 


viii, ix. 

2 2 Me. Lunt says (p. 18) that, while he has “ colored ” the facts of the cases he 
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Butterfield v. Forrester, 11 East 60 (1809) (p. 102) (Mr. Lunt says that Forrester 
was intoxicated; the contrary was found by the court) ; State v. Gordon, 56 Kan. 
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tory idea of the law of accession as applicable to personal property.5 His 
ideas as to the distinction between real and personal property will be con- 
fused rather than clarified. He will be told that “The law arbitrarily di- 
vides streams into navigable and non-navigable waters according to whether 
or not there exists in them the ebb and flow of the tides.” * (Has Mr. Lunt 
never heard of The Genesee Chief*?) Again, a layman reading this book 
will be likely to infer that it is clear law that the title to land can be aban- 
doned.® He will learn something as to the liability of a landowner to tres- 
passers, licensees, and invitees, but will in all probability be led to believe that 
a social guest is an invitee for purposes of such liability.1° He will get an 
idea as to the origin of the Year Books wholly out of line with the results of 
modern scholarship.‘ He will be misled as to the extent to which the law 
gives specific relief.12 If he happens to know anything about modern peno- 
logical thought, he will be startled to learn that the theory of punishment as 
“retribution for wrongdoing ” is “ perhaps more acceptable today ” than the 
theory of reformation of the criminal.** He will be told that the Federalist 
“is today the best key ” to an understanding of the Federal Constitution.’+ 
He will learn that a surviving husband, as tenant by the curtesy, got, at com- 
mon law, an estate for life in a third of his deceased wife’s lands.1° 

There are several things in the book to excite the risibilities of lawyers. 
For example, the admiralty bar should be amused, if not flattered, to see 
themselves described as “sea lawyers”.1® But the crowning touch appears 
in the following passage, in which Mr. Lunt purports to explain the different 
titles applied to judges of various courts: 

“* His Honor ’ has still other names. In very old cases one often stumbles over 
P Pg be In Chancery he is styled the Chancellor or sometimes the Master 


Perhaps, when Mr. Lunt has rested from his labors, he will give us a biography 
of that celebrated jurist, Judge Nobis. 

I hope I have not given an unfair picture of Mr. Lunt’s book. It is enter- 
taining. It holds one’s interest. It is well written. But it is inaccurate. 
A lawyer can read it with amusement and, I think, with some profit. He 
will recognize the inaccuracies when he sees them. But the layman to 
whom the book is primarily addressed is likely to gain from it a number of 
misleading and in some cases positively erroneous ideas. 

Perhaps the most serious defect in the book is its superficiality. Where 
the author purports to interpret the rules of the common law and explain 
their rationale, he repeatedly gives outworn stock explanations of doctrine 
which cannot but confirm the feeling held by many intelligent laymen that 
“the law is an ass”. He explains adverse possession without reference to 
Holmes’ profound comments; ** he rests the rules of agency wholly on the 


8 12 How. 443 (U. S. 1851). 
® Pp. 57; 59- 
70 Pp. 90-9 


I. 

11 Pp, See Bortanp, THe Year-Booxs (1921) 17-21, 31-42; 2 Hotps- 
wortH, History or Encrish Law (3d ed. 1923) 532-41. 

12 P, 140. 5 P. 220. 

18 Pp. 176-77. 16 P. 50. 

14 P. 202. 17 P. 56. 

18 P. 63. See Holmes, The Path of the Law (1897) 10 Harv. L. Rev. 457, 476, 
reprinted in COLLECTED Lecat Papers (1920) 167, 199-200. 
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fiction of identification; 1° he gives as the reason for the rule as to contribu- 
tory negligence the cliché that “a man cannot profit by his own wrong; ” 2° 
his discussion of the theory of the effect of an overruling decision on interven- 
ing rights is neither profound nor clear; 21 his explanation of the basis for the 
distinction between slander and libel is unsatisfactory; 2? and the reason he 
gives for the requirement of delivery in a valid gift is wholly untenable.?* 
The intelligent layman seeking light on the law deserves better than this. 

There are good things in the book. Mr. Lunt’s discussion of the importance 
in judicial administration of so-called “inferior ” courts is excellent, and his 
suggestion that they are misnamed is thoroughly well taken.2# His remarks 
anent the popular belief that legal language is always unnecessarily verbose 
are good.2> As I have said, he has written a-fine chapter describing legal 
education under the old apprentice system. And his chapter on modern legal 
education, although it contains nothing novel, is sound, except perhaps inso- 
far as he displays a mistaken tenderness toward night law schools.2 The 
illustrations, taken from old English prints of the courts of common law and 
chancery in the eighteenth century, are a distinct addition to the volume. 
But, all in all, the book is disappointing. 

May it not be that a satisfactory book about law for laymen, even more 
than books about law for lawyers, can be written only by a profound scholar 
in the field of the law? It is so in other fields. To get an adequate popular 
book on astronomy we must enlist the great talents of an Eddington or a 
Jeans. Perhaps a useful interpretation of the law to laymen can be written 
only by a Blackstone, a Cardozo, or a Holmes. 

Smpney P. Srmpson * 


RESEARCH IN INTERNATIONAL Law. Cambridge: wenaeae Law School. 
1932. Pp. v, 1013. 

This volume of extraordinary value, embodying the second phase‘ of the 
work of the Research in International Law is issued under the auspices of 
the Harvard Law School and the direction of Professor Manley O. Hudson. 
It is the product of the codperative efforts of individual reporters, advisers 
and the Advisory Committee of the Research in International Law, com- 
prising outstanding figures of the American legal profession. Four draft con- 
ventions prepared for the codification of international law are presented: 
Diplomatic Privileges and Immunities,? Legal Position and Functions of 
Consuls,* Competence of Courts in Regard to Foreign States,* and Piracy.® 


19 P, 82. This theory has the support of weighty authority, to be sure. See 
Holmes, Agency (1891) 4 Harv. L. Rev. 345, 5 id. I, reprinted in CoLLectep LEGAL 
PAPERS ’(1920) 49, 81. But the more modern view is otherwise. See Seavey, The 
Rationale of Agency (1920) 29 Yarn. L. 859. 

° P. 103. 74. 

P. 147. 153. 

22 P. 150. 26 Pp. 261-63. 

23 P. 210. * Professor of Law, Harvard Law School. 


1 The first volume, published in 1929 in anticipation of the first conference on 
the Codification of International Law at The Hague, 1930, included draft conven- 
tions on Nationality, Responsibility of States, and Territorial Waters. 

2 Reporter Jesse S. Reeves. _ * Reporter Philip C. Jessup. 

8 Reporter Quincy Wright. 5 Reporter Joseph W. Bingham. 
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Each is accompanied by a commentary explaining the meaning of every 
article, analyzing legal opinion, and digesting the sources. Much supple- 
mental material is also printed, including an invaluable collection of the 
7 piracy laws of all countries. 

The reviewer finds it difficult to decide what to admire most: the splendid 
organization which brought together so many intellectual forces of the 
| highest rank for this enterprise, the diligent labor of research with which it 
s| has been executed, or the external form in which it has come from the press. 
Such a performance, of which the equal could hardly be found, should have 
the happiest of influences on the progress of the League of Nations’ official 
labors of codification which are now at a standstill. The desire expressed by 
the first Codification Conference at the Hague in the spring of 1930 for 
further scientific preparation could not be better fulfilled than through labors 
such as those which have been given permanent form in the present work. 
Its use has again and again demonstrated that doctrinal writings and all other 
materials have been gone over with a completeness which astonishes the 
student of the subjects. The reviewer can only hope that the work will 
receive the widest possible distribution in professional circles. 


W. ScHiickInc * 


| Cases ON ADMINISTRATION OF INSOLVENT Estates. By Thomas C, Billig and 
| Homer F. Carey. Chicago: Callaghan and Company. 1932. Pp. xiii, 
810. $6.00. 

For more than a score of years the leading American law schools have 
offered a brief course in bankruptcy law based upon the Act of 1898 and 
decisions thereunder. In prescribing the scope of such a course, as in adopt- 
ing the Act, the assumption was that, except for the estates of a few ever- 
narrowing classes of debtors, this particular statutory procedure should be not 
only paramount but also exclusive. Consequently, the typical bankruptcy 
course was very smug, very orthodox. It dealt almost entirely with the rules 
of law and their application. 

Meanwhile, because men of the business world were concerned more with 
results than with rules, the bankruptcy court became only a last resort for 
the hopelessly insolvent. The desire of sensitive debtors to avoid the pre- 
depression “ stigma of bankruptcy ”, and of experienced or sympathetic credi- 
tors to codperate effectively for all interests, served with other factors to give 
prominence to equity receiverships and extra-judicial settlements of insolvent 
estates. Investigations conducted by various groups and individuals revealed 
extensive encroachments upon bankruptcy administration. In fact by 1932 
Solicitor General Thacher, after a nation-wide survey of insolvency condi- 
tions, wrote frankly that “as a medium of distribution the Bankruptcy Act 
has ceased to have any importance to the mercantile community except in 
) a very small percentage of cases.” + 

Such being the mundane state of affairs, the law schools can no longer hope 


| 
* Judge of the Permanent Court of International Justice. 


1 Strengthening of Procedure in the Judicial System, Sen. Doc. No. 65, 72d 
Cong., 1st Sess., 1932, at 6. 
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to grapple with the insolvency administration problem through the retention 
of the traditional two-hour course in bankruptcy. A course of this type pre- 
vailed in the College of Law at West Virginia University. It consisted of a 
somewhat cursory study of the Act of 1898 and interpretative decisions. The 
course was stamped by the students as dull and uninspiring, and it was elected 
only because of the prevalent belief that bankruptcy practice had some 
“bread and butter” value for the young lawyer. Then, in January, 1932, 
Professor Thomas C. Billig supplanted it with a new course, using the mimeo- 
graphed materials which have since become Cases on Administration of In- 
solvent Estates. 

The opening lectures aroused student interest by a dramatic survey of 
recent investigations not only of bankruptcies but also of receiverships in 
equity and settlements outside of court. The approach to the course was 
presented in an article entitled A Realistic Approach to the Study of In- 
solvency Law.? The students were urged to read outstanding literature in 
the three fields.* The class saw in Professor Billig a teacher whose prepara- 
tion included receivership work in a leading New York office, bankruptcy 
experience in the Donovan Investigation, and actual contact with the adjust- 
ments bureaus maintained by credit men. They felt themselves lively par- 
ticipants in the development of a new course and responded accordingly. 

The casebook evolved from that course by Professors Billig and Carey 
emphasizes throughout the fact that no one method of administering an in- 
solvent estate can be studied as a separate unit. Chapter I presents the fac- 
tual operation of each method (including even comparative data as to expenses 
of administration and amount of realized assets) and the legal interrelation of 
all three — bankruptcy, equity, and extra-judicial settlements. Not only are 
the decisions of appellate courts included, but also some cases which Pro- 
fessor Billig compiled from the records of unreported decisions and from 
the files of credit associations. 

In the following chapters of the casebook important insolvency problems 
are considered in the light of the respective administration methods, thus 
impelling the student to critical evaluation. Chapter II, The Problem of the 
Debtor, groups the material around the financial condition of the debtor, and, 
if he is an individual, his personal character and conduct, and the applica- 
bility of the several methods to different types of business units. Chapter 
III, The Problem of the Creditors, describes the technical elements required 
of creditors who institute the various types of proceedings, and considers the 
question of non-codperation of creditors, particularly in bankruptcy. Chapter 
IV, The Problem of Jurisdiction, treats, among other things, of certain con- 
flicts of laws problems in the insolvency field. Chapter V, Some Problems of 
Administration, considers such matters as control over assets, operation of the 
business by the liquidator, proof of claims, and discharge of the debtor. 

The appendix contains the Bankruptcy Act of 1898, as amended, the Gen- 
eral Orders in Bankruptcy, Proposed Amendments to the Bankruptcy Act, 


2 Billig and Billig, A Realistic Approach to the Study of Insolvency Law (1931) 
16 Corn. L. Q. 542. 

8 This included, of course, the Thacher Report, Strengthening of Procedure in 
the Judicial System, supra note 1, and the Donovan Report, House Committee Print, 
71st Cong., 3d Sess., 1931. For a review of the latter report, see Clark, Reform in 
Bankruptcy Administration (1930) 43 Harv. L. Rev. 1189. 
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the Statute of 13 Eliz., and the Uniform Fraudulent Conveyance Act. The 
index has been described as “so thoroughly done as to provide a standard to 
which the authors of other casebooks may aspire.” ¢ 

This casebook provides a basis for a stimulating course codrdinating the 
otherwise bewildering maze of materials in the insolvent estates field. Stu- 
dents of insolvency law should be given sufficient background to enable them 
to appreciate the many deficiencies of the Act of 1898, particularly its ad- 
ministrative provisions. They should be taught to realize the need of a single,® 
flexible, judicial system of insolvency administration which will encourage the 
honest debtor to seek constructive relief at an earlier point in his commercial 
difficulties. The proposed system should take into account the debtor’s future 
as an economic unit in society and not merely take his property and forgive 
his debts at a period so late in his business career that he is left stranded, dis- 
graced, and embittered. 

BERNARD SCLOVE.* 


THE BARONIAL PLaN oF REFORM, 1258-1263. By R. F. Treharne. Man- 
chester: The University Press. 1932. Pp. xv, 448. 17s. 6d. 


While this book is not concerned primarily or immediately with English 
law or its history, it is one which may be read with greatest profit by anyone 
interested in the underlying causes of our law’s unique development. 

Since the appearance in 1920 of the first two volumes of Professor Tout’s 
monumental Chapters in the Administrative History of Mediaeval England 
we have known that the dramatic upheavals of the thirteenth century, dwelt 
on at such length in all our histories, for the most part caused little serious 
interruption either in the regular operation or in the steady, further develop- 
ment of the administrative arrangements established in the Norman period 
and systematized by Henry II. We now know that the courts, both central 


* and local, continued to function regularly throughout the reigns of John and 


Henry III notwithstanding the baronial rising of 1215 and the Barons’ War; 
we know that their organization and their respective jurisdictions were fast 
taking the general shape which they retained till the nineteenth century; and 
we know that the register of original writs was all the while steadily growing 
by the addition of new forms of action. 

The historian of the law is or should be interested in the reasons for all this, 
and Professor Treharne’s able and lucid account goes far toward making them 
clear. If one such reason may be singled out, it is the fact, well emphasized 
in this book, that the program of the barons in opposition to Henry III 
never included the destruction or even any serious diminution of royal au- 
thority; it left the King’s power untouched and in no way interfered with its 
regular exercise through the normal machinery of the courts and the estab- 
lished units of administration. Instead of cutting off or cutting down the 
royal prerogative in judicial or other administration, as might naturally be 


4 Book Review (1932) 39 W. Va. L. Q. 88, 89. 

5 Professor William O. Douglas of the Yale Law School suggests a modification 
to render it unnecessary for wage earners to resort to bankruptcy and the federal 
courts. See Douglas, Wage Earner Bankruptcies — State vs. Federal Control (1933) 
42 Yate L. J. sor. 

* Member of the West Virginia Bar; LL.B., West Virginia University, 1932. 
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expected, the opposition barons simply seized it. They administered the realm 
in the King’s name but at their own will, not his. Under the Provisions of 
Oxford Henry III reigned but did not rule. Thus the barons were as much 
concerned as the King to preserve and even extend the jurisdiction of the 
King’s courts and to ensure their effective operation. As a result, the reign of 
Henry III, while a period of great political disturbance, is nevertheless one 
of steady development in law and administration; and no fact could be of 
greater significance than this in the whole history of our common law, for 
this period is one of the most critical in that history. 
C. H. McItwatn.* 


Tue DripLomaTic PROTECTION oF AMERICANS IN Mexico. By Frederick 
Sherwood Dunn. New York: Columbia University Press. 1933. Pp. 
vii, 439. $5.00. 


This is the second volume in a series on Mexico in International Finance 
and Diplomacy prepared under the auspices of the Columbia University 
Council for Research in the Social Sciences. To.a lawyer alive to the social 
implications of his subject this is a fortunate ensign under which to sail. If 
he can pass safely between the Scylla of superficial popularization and the 
Charybdis of professional detail, his arrival in port is an occasion for re- 
joicing. Mr. Dunn has proved himself a’ skilful navigator. He has given us 
a lawyer’s book, well documented, closely knit, with here and there an ex- 
position and critique of legal argument. At the same time it is a fine example 
of historical scholarship. 

The subject of the work presented an excellent opportunity for the sort of 
treatment which Mr. Dunn has given it. The history of the diplomatic pro- 
tection of Americans in Mexico furnishes startling illustration of the close 
connection between legal doctrine and economic and political interest. From 
the very beginning of relations between the United States and Mexico, claims 
for alleged injury to American citizens have been an irritating factor. Not 
infrequently the existence of such claims has been made the excuse for de- 
mands for economic advantages to the United States or for cessions of terri- 
tory. Each revolution brought forth a new crop of claims, and with almost 
mathematical regularity, the insistence of the United States on the settlement 
of the claims varied as did some ulterior interest: territorial ambition, the 
quieting of title to Texas, fear of the exhaustion of the oil supply in the 
United States. 

All these things Mr. Dunn sets forth competently. If any criticism is to 
be made it must be directed to the relatively meager attention paid to public 
opinion in the United States. For example, the influence of William Ran- 
dolph Hearst on American public opinion in regard to Mexican oil and agrarian 
legislation might well have been mentioned. 

Particular praise is due Mr. Dunn’s documentation. A host of dispatches 
of great international interest have been resurrected from the archives of the 
Department of State and published here for the first time. 

A. H. 


* Eaton Professor of the Science of Government, Harvard College. 
* Thayer Teaching Fellow, Harvard Law School; editor, with others, of 
Fontes Juris GENTIUM. 
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A History or Encuisu Law. By Sir William Holdsworth. Tastes ANp 
InpEx. By Edward Potton. Boston: Little, Brown & Co. 1932. 


Pp. xii, 228. $6.00. 


The many readers of Sir William Holdsworth’s monumental history will 
be profoundly grateful to the author, the indexer, and the publisher for 
providing this general index to the nine volumes. The task was long and 
difficult, but Mr. Potton has succeeded in making a very serviceable key to 
the vast amount of information contained in the History, and thereby adding 
materially to its value, not only as a work for occasional reference but also 
as a specialist’s constant companion. No set can be used to full advantage 
without this final volume. 

The following points ought to be mentioned, as they may prove useful to 
other readers. The list of cases now includes (for the first time) anonymous 
cases, though not Year Book cases. Ejectment cases are not treated con- 
sistently; some appear under the real plaintiff's name, others under “ Doe ” 
with or without mentioning the plaintiff. The table of statutes has one which 
is non-existent (6 Henry III, c. 6), and several which are divided between 
two headings. Thus Marlborough appears under two different dates, Win- 
chester is also put under “13 Edw. I, st. 2”, Westminster II is also dealt 
with as “ 13 Edw. I, st. 1,” the Statute of Merchants is partly indexed under 
that name, and partly as “ 13 Edw. I, st. 3”, and Quia Emptores also figures 
as “ 18 Edw. I, st. 1”. As the references given under each of these two pairs 
of entries are different, both have to be consulted in order to find all the 
places dealing with these statutes. Many of the more famous statutes are 
partly indexed again in the subject index under “ Circumspecte Agatis ”, 
“ Frauds ”, “ Westminster ”, etc. 

In the subject index, which is naturally the main portion of the work, there 
are a few peculiarities of treatment which call for comment. In long titles 
the entries are still separated by volumes instead of being consolidated; it is 
therefore unsafe to rest at one entry, for there may be further entries at 
different points. Thus in “ Courts: Star Chamber” the important sub-entry 
“ abolition, effects of ” appears in the first column of page 111, but on read- 
ing the whole article two further entries on the subject will be found on the 
next page. Long chains of figures without indication of the nature of the 
reference are commendably rare, and so the few examples we have found 
look conspicuous. They are sometimes important titles such as “ Equity 
of redemption”, “Quia Emptores”, and “ Magna Carta”. For “ Quia 
Emptores ” we even find a reference to “ vii 193-311 ” which, if correct (in 
fact it is not), should have been divided up. Under “ Magna Carta, con- 
nection of habeas corpus with” there is a long line of irrelevant entries. 
Hervey of Staunton is evenly distributed in the index between his first and 
his second name. In some general titles a curious effect is produced by 
indexing numbers alphabetically. Thus under the title “ Prerogative ” we 
find “ seventeenth century ” preceding at some distance “ sixteenth century ”. 

The object of these remarks is simply to give readers the results of two 
months’ constant use of the index. The present writer has had some experi- 
ence indexing big works and can testify to the difficulties of the task. Mr. 
Potton has made a very good index; but then, Holdsworth deserves the 


very best. 
Tueopore F. T. PLrucKNetr.* 


* Professor of Legal History, London School of Economics. 
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TREATIES AND OTHER INTERNATIONAL ACTS OF THE UNITED STATES OF 
America. Volumes I and II. Edited by Hunter Miller. Washing- 
ton: United States Government Printing Office. 1931. Pp. 198 and 662. 
$1.25 and $4. 

The importance of this publication will be apparent to every historian and 
international lawyer. When it is completed, there will be available to the 
student in a readily accessible form an exact reprint verbatim et literatim 
of all treaties and other international acts of the United States. 

The first volume, as printed at present, is in provisional form only. It 
will appear in its final form when the publication has been completed and 
it thus becomes possible to fill in certain details, such as the lists of docu- 
ments included in the complete edition. This does not, however, detract from 
the practical value of this volume at the present time; in particular the 
volume contains, in addition to lists of documents included or to be included 
in the full publication, a full statement entitled Plan of the Edition, describ- 
ing the scheme of the work, the arrangement of the contents and the reason 
for the omission or inclusion of particular classes of documents. Thus no 
treaties with the aboriginal tribes of American Indians are included, not 
because in the earlier history of the United States agreements with these 
tribes were not in the full sense of the word “ treaties ”, but because, since 
the Act of Congress of March 3, 1871, these tribes have not been recognized 
as independent powers with whom the United States “may contract by 
treaty’. So, as the editor tells us, “ the significance of those treaties is largely 
historic” and they must, it is presumed, be treated as having lost, even 
though ex post facto, their international status. Where independent powers 
are concerned, all treaties though no longer in force are included, as are also 
arbitral awards not of a purely monetary character and territorial awards. 
So are all acts, whether treaties or not, relating to the acquisition of territory. 

On the other hand, postal conventions (with the exception of those, five in 
number, submitted in earlier years for the advice and consent of the Senate), 
though up to date they number some 280 and fill about 2500 printed pages, 
are excluded as being to a large extent “ business arrangements between offices 
of transport rather than agreements between governments in the ordinary 
sense ”. The wisdom of this decision is not likely to be questioned. “ Execu- 
tive agreements ” presented perhaps a more delicate problem. Although con- 
cluded without the advice and consent of the Senate, they are international 
acts, and, like the Refunding Agreements for European War Debts, have, as 
a general rule, been included. 

The text source which has been adopted is the original signed treaty in 
the archives of the Department of State, or, in the case of a multilateral 
treaty where the original is elsewhere, the certified copy in the archives, as 
distinct from the text of the treaty contained in or annexed to the instrument 
of ratification. In the case of a bilingual treaty, the text in each language is 
given, even where, as in the treaties of the end of the eighteenth and be- 
ginning of the nineteenth century with the Barbary States, the other language 
used is Arabic. No attempt has been made to amend peculiarities of spelling 
or of grammar and the irritating and pedantic sic does not appear even when 
some manifest aberration from ordinary usage might seem to invite its 
employment. In determining the date of a treaty, the date of signature and 
not that of ratification has been taken into account. 
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The second volume contains the first instalment of actual texts; it covers 
the period from 1776 to 1818, and includes forty documents, the first being 
the Treaty of Amity and Commerce with France of 1778 and the last the 
Convention with Great Britain of 1818 as to fishing rights, boundary ques- 
tions, and otherwise, including an interesting reference to commerce with 
St. Helena, then the place of confinement of Napoleon. Document 38 con- 
tains the arrangement for the demilitarization of the Great Lakes. 

The notes of the learned editor which are added to the documents in this 
volume are modestly declared to be “ of a textual or procedural character 
only ”, and it is intended to add in separate volumes annotations to show 
“The prior and subsequent diplomatic history of each document, the de- 
cisions of courts and other tribunals which have considered it, and its relation 
to other documents. . . .” The editor’s notes, however, contain much matter 
of no little interest. Thus the lawyer (and perhaps also some historians) 
learns with surprise that there is no signed original of the Jay Treaty in the 
Department of State file. Of two originals sent by Jay, one was lost with 
the Falmouth packet Tankerville when she was captured by the French, the 
other safely reached America but was transmitted to London as part of the 
United States instrument of ratification and has ever since remained there. 

A reviewer is tempted to browse discursively in these scholarly and informa- 
tive volumes, to linger over the religious and stately preambles of the earlier 
treaties, to reflect on the implications, for the modern world and the Treaty 
for the Renunciation of War, of the assertion that the action of France in 
assisting the United States in the War of Independence was the result of a 
“Traité d’Alliance éventuelle et déffensive” (and this however whiggish 
may be the sentiments of the reviewer). But he must conclude with one 
reflection: whatever may be the true theory of the origin of international law, 
whether it be merely the result of the actual conduct and practice of nations, 
or whether it be of higher authority, it is true that treaties and contemporary 
practice embody if not the whole at any rate the main part of the inter- 
national law currently accepted at any given time; for the purpose of 
ascertaining that law, the careful study of the original texts which this great 
undertaking makes possible is indispensable to the international lawyer. 


Joun FiscHerR WILLIAMs.* 


BOOK NOTES 


Annvav Dicest or Pusiic INTERNATIONAL Law, 1919-1922. Edited by Sir 
John Fischer Williams and H. Lauterpacht. London, New York, To- 
ronto: Longmans, Green & Co. 1932. Pp. xxxv, 510. $12.50. 


The general arrangement of this volume follows the earlier volumes of the 
series. See Book Reviews (1930) 43 Harv. L. Rev. 513; (1932) 45 id. 1134. 
The cases digested have neither the interest nor the variety of those contained 
in the other volumes. The years covered brought forth relatively few inter- 
national law cases with the exception of the prize cases and these are not 


* K. C. British Legal Representative on the Reparation Commission 1920-30; 
Associate of the Institute of International Law. a 
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included here. The explanatory notes, however, are more plentiful and com- 
plete. This step forward in making the Annual Digest more useful to scholars 
should be developed further in later numbers. Sir John Fischer Williams has 
replaced Mr. Arnold McNair in the editing personnel. 


THE DEVELOPMENT OF INTERNATIONAL RECIPROCITY FOR THE PREVENTION OF 
Dovus_e INcoME TaxaTION. By John Goodwin Herndon, Jr. Philadel- 
phia: Callaghan & Co. 1932. Pp. iii, 293. $5.00. 

This survey will doubtless serve as a valuable handbook. The author suc- 
cinctly summarizes the progress of the various efforts to eliminate international 
double taxation of income and makes a comparative study of relevant tax laws 
of many nations as well as of the treaties that have been concluded. Reference 
utility would have been promoted by an index or detailed table of contents. 
The citations, except those to the United States Revenue Act of 1928, indicate 
a reliance for the most part on secondary materials consisting almost ex- 
clusively of the publications of the International Chamber of Commerce, 
the League of Nations, and the United States Department of Commerce. 
While the exhaustive nature of the work performed under the auspices of 
these organizations may have preémpted the field, this book is apparently of 
little significance as an original contribution. An example of the fruits of the 
writer’s own research is a section headed Correction of an Error (pp. 242-43) 
wherein we are informed that the Fiscal Committee set up by the League of 
Nations erroneously claimed that one of its draft conventions was the basis 
of the convention of May 12, 1929 between Hungary and Poland. The survey 
reveals that progress in this sphere of international codperation has been ap- 
preciable but slow. Bilateral conventions and tax laws providing for exemp- 
tions conditioned on reciprocal treatment from the other nation involved tend 
to furnish some relief, though they do not promote uniformity. To this end 
multilateral treaties dealing with special aspects of the problem should be 
useful; but the author finds a general multilateral treaty to be impractical. 
Apparently its consummation is rendered well nigh impossible for the present 
by fundamental conflicts of policy, such as that between debtor countries 
which seek to tax income at its source and creditor nations desiring to reach 
wealth derived from foreign investments of residents. 


DEVELOPMENT OF THE LEAGUE OF NATIONS IDEA. Documents and Corre- 
spondence of Theodore Marburg. Edited by John H. Latané. Two vol- 
umes. New York: The Macmillan Company. 1932. Pp. xv, 480; vii, 
886. $8.00. 


The documents and correspondence here reprinted reveal the genesis and 
development of the League of Nations idea through the efforts of various 
national groups, particularly that of the American League to Enforce Peace. 
The moving spirits of this group were Theodore Marburg and Hamilton Holt. 
It may well be that but for the indefatigable perseverance of Marburg the 
League of Nations would never have come into being. A number of letters 
written during the early days of the war here reproduced are irrelevant to the 
main subject and merely serve to indicate Marburg’s pronounced anti-German 
bias. On the other hand, this bias influenced Marburg only slightly in the 
discussion of plans for the League; he was almost alone in urging the inclusiop 
of Germany among the original member states. 
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Tue Law or Torts. By S. Ramaswamy Iyer. Calcutta, London: Butter- 
worth & Co. 1932. Pp. Ixv, 579. £1. 


The spread of the common law to America and Australia was by English- 
men for Englishmen. In India, however, it was necessary to evolve a system 
for the use of people of a different race having entirely different customs and 
viewpoints. The English judges were required by statutes to decide questions 
of civil wrongs according to justice, equity, and good conscience; and they 
chose as their basic pattern the English common law of torts. The author, an 
Indian lawyer writing primarily for the lawyers of India, has thus been able 
to state as existing Indian law the rules of the common law, using as leading 
cases those which American lawyers became familiar with as students. That 
he could do this without substantial dissent from its justice is a tribute to the 
general good sense of this portion of the common law. The work has value to 
the practitioner as an accurate and reasonably adequate summary of the 
existing law, clearly stated in the form of the best English treatises and with 
the historical and philosophical approach so necessary to put meaning into 
specific rules. To the student of the subject the numerous Indian cases are 
of special interest. Surprising is the author’s familiarity with American legal 
thought including that expressed in the law reviews. 


Mepico.tecaL Cases. Abstracts of Court Decisions of Medicolegal Interest 
1926-1930. Edited by William C. Woodward. Chicago: American Medi- 
cal Association. 1932. Pp. xxvii, 1336. $7.00. 


In this volume are reprinted the abstracts of approximately 1250 cases 
published from 1926 to 1930 in the Journal of the American Medical Asso- 
ciation. The contents have considerable interest, but a decided lack of or- 
ganization destroys much of the book’s potential utility to doctors or lawyers. 
Instead of grouping the cases to conform to some pattern, the editor has 
merely reproduced them in the order they were decided by the courts. Typi- 
cal of this patchwork arrangement are the four cases abstracted on pages 
1055-56, dealing consecutively with the waiver of privileged communications 
to a physician, the liability of a charitable hospital for negligence, the applica- 
tion of the hearsay rule to a physician’s certificate, and the power of a state 
board of pharmacy to cancel the registration of a licensed pharmacist. Organi- 
zation could not be a quality of piecemeal publication in the Journal, but it 
should have marked the collected volume. Instead the defect has been per- 
petuated; only the index alleviates. 


Motor VEHICLES IN MASSACHUSETTS. By Edward M. Dangel. Boston: 
Eugene W. Hildreth. 1932. Pp. xxvi, 698. $10.00. 


The author sets out to furnish an exhaustive digest of Massachusetts law 
on this subject. His adherence to this purpose is proved by the nature of 
the contents and the mechanical aids supplied. The book contains a practi- 
cally complete collection of the relevant decisions and citations to or quota- 
tions from pertinent statutes. Procedural and evidentiary problems are not 
neglected. Utility is promoted by a minutely divided table of contents and 
a fairly adequate index. Critical analysis of the decisions is not promised and 
is not given. The value of the volume lies in its possibilities for reference. 
Time, of course, soon makes a mere collection incomplete; analysis might. 
have given the book some permanent value. 
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Tue YELLow Doc Contract. By Joel I. Seidman. Baltimore: The Johns 
Hopkins Press. 1932. Pp. iv, 96. $1.00. 


The Hitchman case and the passage of the Norris bill mark the termini of 
an important period in American labor law. Although the yellow dog con- 
tract was previously known both in England and the United States, Hitchman 
Coal and Coke Co. v. Mitchell (245 U. S. 229 (1917)), made it a powerful 
weapon which empioyers could invoke to combat the organization of labor. 
Alert to such advantages employers in most of the industries throughout the 
country have demanded such contracts from employees. The spread of 
the yellow dog contract, however, was followed by a growing feeling that the 
methods of enforcing it did not treat labor fairly in its struggle for economic 
freedom. Quotations in this monograph from trade union journals indicate 
the attitude of organized labor itself. The Norris bill, precluding enforcement 
of the yellow dog contract in the federal courts, represents labor’s success in 
its fight. In keeping with the nature of his exposition the author refrains 
from a legal analysis of the constitutionality of this law. He presents an 
excellent detailed description of the extent to which the contract has already 
been utilized. This record is made even more valuable by the inclusion of 
representative contracts in the appendix. 
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ADMINISTRATION OF NORMANDY UNDER SAINT Louis, THE. By Joseph Reese 
Strayer. Cambridge: The Mediaeval Academy of America. 

Cases IN Equity JURISPRUDENCE. By Charles A. Keigwin. Rochester: The 
Lawyers Co-operative Publishing Co. 
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Paul: West Publishing Co. 

COMPETITION IN THE AMERICAN TOBACCO INDUSTRY 1911-1932. By Reavis 
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Alder. New York: Harcourt, Brace & Co. 

1933 CUMULATIVE SUPPLEMENT TO FEDERAL INCOME TAXATION. By Joseph 
J. Klein. New York: John Wiley & Sons, Inc. 
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Macmillan Co. 

EstaTe ADMINISTRATION AND ACCOUNTING. By Chester J. Dodge. Brook- 
lyn: Standard Text Press. 
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MeEn’s MISDEMEANANTS DivisION oF THE MuNicipAL CourT OF PHILADEL- 
pHIA. By George E. Worthington. Philadelphia: Thomas Skelton Har- 
rison Foundation. 

New PLAN ror UNEMPLOYMENT Reserves, A. By Alvin E. Hansen and 
Merrill G. Murray. Minneapolis: The University of Minnesota Press. 

Our OssoLeTe ConsTITUTION. By William Kay Wallace. New York: The 
John Day Co. 

PRATORISCHE BEREICHERUNGSKLAGEN. By Georg H. Maier. Berlin: Walter 
de Gruyter & Co. ' 

Pusiic Utiity RecunaTion. By William E. Mosher and Finla G. Craw- 
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